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Rifkind Law Group 2016 Legal Update 

 
 

New Laws. 
 
Licensing: 
 
Team Names.  Team names are not fictitious business names and no fictitious business name 
statement need be filed at the county recorder or apply to the BRE for use of the team name; 
only one team member’s BRE license number and broker name and broker license number 
need be included in advertising materials.  Effective July 16, 2015.  Bus. & Prof. Codes 
§§10159.5, 10159.6, 10159.7. 
 
Broker Continuing Education. Current law requires 45 hours of BRE-approved continuing 
education to renew licenses.  Brokers must complete a new 3-hour course in “The Management 
of Offices and Supervision of Licenses Activities” as part of the 45-hour requirement.  Effective 
January 1, 2016.  Bus. & Prof. Code §10170.5. 
 
Landlord/Tenant: 
 
Hosting Platforms Notice in Rental Agreements.  A “Hosting Platform” is a marketplace, like 
Airbnb, VRBO, that is created to facilitate the rental of residential units for vacation rentals.  
Rental agreements must provide notice to a tenant that listing the property on a Hosting 
Platform may violate the rental agreement.  Effective January 1, 2016.  Bus. & Prof. Codes 
§§22590, 22592, 22594 
 
Clotheslines and Drying Racks.  New law makes unenforceable any provision in HOA 
governing documents to restrict unreasonably or prohibit use of a clothesline or drying rack in 
an exclusive use back yard.  Balcony’s railings and awnings and other parts of the structure are 
excluded.  In rentals, a tenant is permitted to utilize a clothesline or drying rack in the tenant’s 
private area, excluding balcony’s railings, and awnings, and requires landlord’s reasonable 
consent.  Effective January 1, 2016.  Civ. Code §§1940.20, 4750.10.       
 
Mold Habitability Standards.  For a building or portion thereof to be determined to be 
substandard, there must be visible mold growth as determined by a health officer or code 
enforcement officer.  Minor amounts of mold on surfaces that can accumulate moisture, e.g. 
windows, bathroom bath/showers do not constitute a substandard condition.  Effective January 
1, 2016.  Civ. Code §1941.7. 
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Notice of Pesticide Use.  Landlord must provide 24 hours’ notice of pesticide use if not 
provided by a licensed pest control operator.  Civ. Code §1940.8.5. 
 
Domestic Violence/Sexual Assault Victim’s Right to Terminate Tenancy.  A victim of 
domestic violence or sexual assault can terminate a tenancy now on 14 days’ notice (formerly 
30 days), provided an emergency restraining order is attached to the notice.  Civ. Code 
§1946.7. 
 
Marijuana Regulation: 
     
The Medical Marijuana Regulation and Safety Act (MMRSA) establishes a new state agency, 
The Bureau of Medical Marijuana Regulation, along with existing agencies to license, tax and 
regulate growers, makers of cannabis products, and retailers, and limits the issuance of medical 
marijuana cards to patients who lack valid health requirements.   
 

A.  AB266. New Licenses Issued for Cultivation.  Bus. & Prof. Code §205.1, Labor 
Code §147.5, and Rev. & Tax. Code §31020.  Repeals the permitting persons with 
identification cards to cultivate marijuana for medical purposes, provides new 
licensees with local permits can cultivate medical marijuana legally. 

 
B. SB643. Fraudulent Medical Marijuana Cards Prohibited. Bus. & Prof. Code 

§§19302.1, 19319, 19320, 19322, 19323, 19324, 19325, Article 25, 6, 7.5, 8 and 11.  
Physicians subject to discipline for recommending excessive marijuana to patients 
without a good faith examination.  Patients must provide a full set of fingerprints to 
the BMMR to conduct a criminal background check.  No kickbacks or payments by 
licensed dispensaries to physicians are permitted.  The BMMR will regulate licenses 
for the transportation and storage of medical marijuana.  

 
C. AB243.  Medical Marijuana Standards and Environmental Impacts of 

Cultivation. Bus. & Prof. Code Articles 6, 13, 17; Fish & Game Code §12029; Health 
& Saf. Code §§11362.769, 11362.777; and Water Code §13276.  State and local 
agencies are to collaborate to reduce environmental impacts in the cultivation of 
medical marjiana.  The state is to promulgate standards related to the cultivation.  
Existing facilities may continue to operate until the BMMR approves or denies its 
license application.  Priority is given to any factility that it was in operation and good 
standing with local agencies on January 1, 2016. 

 
Probate.  Transfer on Death.  A homeowner can create a revocable transfer on death deed to 
a named beneficiary residential property (1-4 units) upon death without probate.  The deed must 
be notarized and recorded within 60 days of execution.  The deed can be revoked:  (i) by 
recorded revocation; (ii) record a new deed; (iii) sell, donate, or transfer to a trust before death.  
Note, a revocable transfer on death deed cannot be revoked by will.  The deed may be voidable 
if the property is held in joint tenancy or community property with right of survivorship. The new 
law provides a statutory scheme to contest such transfer on death deeds.  Effective September 
15, 2015, sunsets January 1, 2021.  Fam. Code §§2337, 2040; Probate Code §§69, 250, 267, 
279, 2580, 5000, 5302, 5600 et seq., 13111, 13206, 13562.                  
  
Drought Landscaping.  Cities and counties cannot prohibit installation of drought tolerant 
landscaping and artificial grass on residential property.  Effective October 9, 2015.  Gov. Code 
§53087.7.  Cities and counties cannot impose a fine for having a brown lawn.  Gov. Code 
§8627.7. 
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Rainwater/Flooding: 
 
Rainwater is surface water, which is defined as water on the surface of property arising from 
rain, snow, or from springs that rise to the surface.  Alternative, streams, rivers, lakes, flood 
waters (overflow of rivers and streams) are not surface waters.   
 
Diversion of surface waters.  Generally property owners are not to disturb the flow of surface 
waters.  An upslope property owner can divert surface waters in a concentrated manner onto a 
downslope property owner, creating liability.  The is based upon a property owner’s 
reasonableness: 
 

1. If the upper owner is reasonable and the lower owner unreasonable, then upper 
owner prevails; 

2. If the upper owner is unreasonable and the lower owner reasonable, then the lower 
owner wins; and, 

3. If both upper and lower owners are reasonable, then lower owner wins again.        
 
Rainwater collection.  Property owners can legally collect rainwater and use for landscape 
irrigation (non-drinking purposes), or decorative ponds.  Bus. & Prof. Code §7027.5(b)(4). 
 
Rainwater damage during escrow.  Under CAR contract, seller is responsible to maintain.  
See ¶¶11(ii) and 15(ii).  Alternatively, the parties and negotiate and allocate the risk as provided 
by Civil Code section 1511. 
 
Case Law: 
 
Voss v Commissioner of Internal Revenue (2015) United States Court of Appeal, 9th Circuit,  
Issue: Whether unmarried co-owners of owner-occupied residential properties are each entitled 
to deduct interest on qualified indebtedness $1.1 million dollars?.  

Holding: Yes. The deduction applies per taxpayer and not per property.  

Facts: Voss and Sophy are domestic partners who co-own two homes, one in Beverly Hills and 
the other in Rancho Mirage. The combined mortgages on the two homes totaled approximately 
$2.7 million in 2006 and 2007, the years relevant to this action. Voss and Sophy deducted 
interest of about $180,000 in each tax year, roughly split equally between the two. The IRS 
audited the two owners in 2006 and 2007 and disallowed over $100,000 in deduction for 2006 
and over $80,000 for 2007.  

Decision: The Court of Appeal decided that unmarried co-owners of a residence may each take 
a full deduction on the interest on up to $1.1 million in qualified residence debt. That married 
couples filing separate returns are limited to a deduction on interest in up to $550,000 debt, as 
specified in the statute, does not change anything. That provision in the statute serves the 
purpose of treating married couples the same, whether they are filing joint or separate returns. 
Married individuals are treated as a single taxpayer, regardless of their filing status.  

The effect of the decision is to treat married co-owners differently from unmarried co-owners on 
this issue. Thus, there is a “marriage penalty.” A change in that policy would need to come from 
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the legislative branch of government not the courts. 
 

Wong v Stoler (2015) 237 Cal.App.4th 1375  

Issue: Whether a trial court must order rescission if sought by a plaintiff because a defendant 
seller made a negligent misrepresentation.  

Holding: Yes.  

Facts: Wong purchased a hillside property in San Carlos from Stoler in 2008 for $2,350,000. 
Wong began making improvements and subsequently discovered that when their property and 
12 others were originally developed they shared a private sewer system that did not connect to 
the public sewer system until after a drop of 1,000 feet of the private common line. No formal 
HOA was established to fund or maintain the private sewer system. Stoler was part of an 
informal agreement among several neighbors to fund the private sewer system and Stoler’s wife 
was a signer on the bank account for the informal agreement. Recorded documents did not 
clearly indicate the private sewer system. Stoler did not disclose the private sewer system to 
Wong. The Wong tried unsuccessfully to get the neighbors to agree to create a formal HOA for 
purposes of the private sewer system and record applicable documents. Wong sued Stoler for 
rescission. Wong settled out of court with the brokers for $200,000. The trial court did not order 
rescission but instead ordered Stoler to indemnify Wong for cost incurred for a set number of 
years above and beyond the money received from the brokers. The court reasoned that Stoler 
had spent significant sums improving property he bought after the sale to Wong and it would be 
difficult to calculate the values given the improvements made by Wong and therefore equitable 
principles justified the decision not to order rescission. Wong appealed.  

Decision: Rescission is permitted when property has been transferred by fraud. Negligent 
misrepresentation is a form of fraud. Wong properly asserted a claim for rescission. The money 
spent by Stoler should not have been a consideration since injury to a wrongdoer does not 
justify denial of the remedy sought by the plaintiff, the injured party. Further, while calculating 
restitution may be difficult, the courts are able to handle such situations. The plaintiff can choose 
between the remedy of rescission and restitution or the remedy of damages. The Appellate 
Court determined the facts in this case did not warrant denying Wong his desired remedy.  

Implication: Rescission can force a seller to return the purchase price plus damages to a buyer 
who has been defrauded provided the buyer returns the property to the seller. Difficulty in 
making such payments by the seller is not a viable defensive theory and therefore the buyer has 
leverage over a seller who has committed fraud or negligent misrepresentation.  

 

 

 

Belasco v Wells (2015) 234 Cal.App.4th 409.  
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Issue: Whether a settlement agreement entered into between a buyer and a builder/developer 
prevents the buyer from bringing later legal claims for latent (unknown) defects that existed at 
the time the settlement agreement was entered into.  

Holding: Yes.  

Facts: In 2004, Belasco bought a residence from builder Wells. In 2006, Belasco filed a 
complaint against Wells for construction defects with the Contractor State License Board. The 
parties settled the dispute that year. Wells paid $25,000 and Belasco signed a release 
agreement which contained a “1542” waiver of all known and unknown claims. In 2011, Belasco 
discovered roof defects and sued Wells in 2012.  

Decision: The trial court granted summary judgment for Wells based on the 2006 settlement 
agreement. Belasco appealed. The appellate court affirmed the decision. 
 
Implication: The Right to Repair Act (Civil Code §895 et seq) allows a builder of new 
construction to make repairs or pay cash in response to a construction defect claim. If repairs 
are made, none of the other benefits of §895 et seq. may be waived. If cash payments are 
made, a reasonable release is allowed. Here, Belasco is an attorney and was represented by an 
attorney at the time the release was created. §1542 provides that a general release does not 
extend to unknown claims that existed at the time the creditor signed the release, which if 
known to him or her would have affected the decision to settle. This Civil Code section may be 
waived by an explicit waiver, which was in the 2006 settlement agreement signed by Belasco. 
The fact that the Right to Repair Act contains a 10-year warranty for latent defects does not 
change the result as that obligation can be waived. §1542 Waivers contained in general 
releases have a serious and significant effect on the parties and should not be signed without 
understanding the consequences. A release that contains such a waiver is more valuable than 
one without and therefore extra consideration for the waiver is something that any claimant 
should consider. C.A.R. form Seller Response and Buyer Reply to Request for Repairs (RRRR) 
has a simple release but no §1542 waiver. The RRRR release only relates to the disclosed 
condition of the property.  

 

Watts v Oak Shores Community Association (2015) 235 Cal.App.4th 466  

Issue: Whether a HOA may charge fees to an owner who rents out a property to short term 
tenants when those fees are not charged to owner occupants or owners who rent out property 
to long term tenants.  

Holding: Yes. A HOA may impose reasonable regulations and charge reasonable fees that are 
related to short term rentals that are not imposed or charged other owners.  

 

Sanowicz v Bacal (2015)  234 Cal.App.4th 1027 
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Issue: Whether a commission sharing agreement entered into between two salespersons 
working for the same firm is enforceable, even after one salesperson leaves the brokerage 
company.  

Holding: Yes. Although payment has to be made by a broker for licensed activity, salespersons 
can agree between themselves how earned compensation, paid to a broker, will be shared.  

Facts: Sanowicz, a real estate salesperson, was working for John Bruce Nelson & Associates 
(JBN), when he met Bacal, another salesperson who was working for a Keller Williams (KW) 
company. The two salespeople formed some type of joint venture agreeing to work with one 
another. Eventually, Sanowicz left JBN and joined the KW office that Bacal was working for and 
the two continued to share commissions on specified properties. One property for which there 
was a specific written agreement (C.A.R. Referral Fee Agreement (RFA) was located on 
Sarbonne and owned by Lam. Sanowicz had introduced Lam to Bacal. The RFA was signed by 
the two salespersons but not the broker at KW. The RFA provided commissions would be split 
equally if the Sarbonne property was sold within two years from October 2010. Bacal left KW 
and joined Sotheby’s in early 2012. Sanowicz asked Bacal if there was any activity on Sarbonne 
and was told there was not. The two salespeople entered into other agreements for other 
properties. Sarbonne sold the next day for $14,000,000. After Sanowicz found out, he sued 
Bacal and Sotheby’s for half of the $210,000 commission received, eventually dismissing 
Sotheby’s from the lawsuit.  

Decision: The trial court dismissed the lawsuit, on demurrer, on the grounds that Business and 
Professions Code (BP) §10137 makes the agreement between two salespersons illegal. The 
Appellate Court reversed, holding that the BP section only provides that the money must flow 
from broker to salesperson but the underlying agreement itself is enforceable [“ … Legislature 
did not forbid commission sharing arrangements between agents (or between brokers, or 
between brokers and agents)”]. The agreement need not be in writing. The Appellate Court 
allowed Sanowicz to try and amend his Complaint to address other concerns of the court and 
proceed with his lawsuit against Bacal.  

Implication: Based on the Appellate Court’s ruling, salesperson commission sharing 
agreements are enforceable, not just while both salespersons work at the same firm but even if 
they subsequently work at different firms.  

 

J.B.B. Investment Partners Ltd. V. Fair (2015) 232 Cal.App.4th 974.   

Issue:  Whether voicemail, email and text was sufficient to bind developer in settlement 
agreement. 

Held:  No. 

Facts:  Developer, who is an attorney, was sued by investors for $350,000, regarding an 
apartment project.  In response to the demand, the developer stated in a series of 
communications all the same day:   An email sent from his cell phone, “So, I agree, Tom Fair,” 
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and a follow up email, after the lawsuit was filed, “I said I agree.”  Mr. Fair then left a voicemail 
with plaintiffs’ legal counsel, “I said I agree.  So that’s it.”  Finally, developer sent a text, “have 
accepted by phone and email . . . you must tell the court we have an agreement.”  Then Mr. Fair 
decided not to sign the settlement agreement and the attorney’s attempted to enforce the by 
special motion.  The trial court agreed to enforce the settlement. 

Decision:  The court reversed and held the emails, texts and voicemail did not satisfy the 
California Uniform Electronic Transactions Act (Civ. Code ¶1633.1 et seq.)  The court reasoned 
a person typing their name  to the end of an email can be an electronic signature, but only if the 
context and surrounding circumstances evince that he person agreed to conduct a transaction 
by electronic means.  The court found insufficient evidence to show the developer agreed to the 
settlement agreement drafted by plaintiffs’ attorneys.        

Implication:  The best practice is blue ink signatures.   

 

Bounds v. Superior Court (2015) 229 Cal.App.4th 468. 

Issue:  Whether an unperformed letter of intent to sell and signed escrow instructions can 
constitute liability under the Elder Abuse Act. 

Holding.  Yes.  The unperformed LOI and escrow instructions would have to be disclosed to 
potential buyers and lenders impairs the elder seller’s ability to sell the property. 

Facts.  Seller was in her late 80’s.  Buyer’s agent negotiated a four page LOI, and then 
persuaded seller to sign escrow instructions even though no PSA was ever signed.  Seller later 
consulted legal counsel who directed that escrow be canceled because the terms of the LOI 
were unfair.  Buyer then filed suit for specific performance and liened the property.  Seller cross-
complained on a claim of financial elder abuse.  The trial court threw out seller’s claim, and 
seller appealed.   

Decision:  On Appeal, the court reversed holding a taking under financial elder abuse occurs 
anytime an interest in property is deprived.  The purpose of the act is to protect elders from 
overreaching and deprivation of property rights. 

Implication:  Every buyer of real property suing an elder for specific performance risks an elder 
abuse counter-claim.      

 

Von Nothdurft v. Steck (2014) 227 Cal.App.4th 524 
 
Issue: Whether a landlord can deduct a portion of the value of rental unit provided to a 
residential property manager from the landlord's obligation to pay the rental manager minimum 
wage.  
 
Holding: Yes. 
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Implication: Residential property management agreements need to be in writing. If so, the 
resident manager cannot have it both ways - the manager cannot both be compensate for 
services rendered and accept free of rent and deny the property owner of the ability to credit a 
portion of the free rent toward the owner's payment obligations.  

 

Peake v Underwood (2014) (227 Cal.App.4th 428)  
 
Issue: Whether a real estate broker can get sanctions against a buyer and the buyer's lawyer 
for filing and maintaining a frivolous action.  
 
Holding: Yes.  
 
Facts: Peake purchased a property and two years after filed suit against the seller and listing 
broker for failure to disclose a defect in the subflooring. Peake claimed the broker breached the 
statutory duty by affirming the seller's misrepresentation in the TDS and by failing to meet the 
broker's duty of disclosure under the law and later amended the lawsuit to include causes of 
action for intentional and negligent concealment. The listing broker had previously represented 
the current sellers when they bought the property one year before they put it up for sale. At that 
time, some water intrusion issues were disclosed and the buyer, now seller, indicated that 
repairs would be made after close of escrow. In the current sale, the buyer had the property 
inspected, and the listing broker provided the disclosures and documents related to the water 
intrusion when the seller purchased as well as the reports from the work that was done after the 
seller acquired title. The listing broker also noted on the TDS that there was a soft spot in the 
floor.  
 
Decision: California courts are allowed to penalize a plaintiff or attorney for either filing or 
maintaining a frivolous action. Here the court addressed several issues. First, the broker does 
not attest to the seller's representations on the TDS. Second, the listing broker's duty to the 
buyer is to conduct a visual inspection of accessible areas, not to determine latent defects (a 
subflooring problem is not visually detectable by a visual inspection of accessible areas). Third, 
the listing broker made or provided more than adequate disclosures and as a result the buyer 
had at least as much information as the listing agent to determine if a problem existed. Fourth, 
the substance of the concealment claims did not differ from the substance of the breach of 
statutory duty claims. Fifth, the buyer and attorney were put on notice of the broker's intent to 
seek sanctions if the claim was not dismissed.  
 
Implication: While sanctions awards are rare, because the courts do not want to stifle 
potentially viable claims, they may be granted in appropriate circumstances. Having a viable 
threat of obtaining sanctions when the broker has fully complied with applicable law and can 
document that compliance can be used to obtain early dismissal of unwarranted claims. While 
not a panacea for real estate brokers, the case is a good tool that broker defense counsel may 
use to help limit real estate broker costs.  
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Richman v Hartley (2014) 224 Cal.App.4th 1182 
 
Issue: Whether a seller of a mixed use property containing a commercial building and a 
residential duplex has a statutory obligation to provide the buyer with a Transfer Disclosure 
Statement.  
 
Holding: Yes. Any property that is improved with one to four dwelling units falls within the scope 
of the Transfer Disclosure Statement law even if the property be used for commercial purposes 
.  

 

Ramos v Homeward Residential (2014) 223 Cal.App.4th 1434 
 
Issue: Whether delivery of a summons and complaint to an unidentified person in charge of a 
real estate office of a real estate brokerage company is sufficient to put the corporation on 
notice of the lawsuit and therefore be subject to a default judgment for failure to respond.  
 
Holding: No. Service of a lawsuit on a corporation must be made in specific ways. Failure to 
properly serve the notice enables the defendant to set aside a default judgment.  
 

 

Rifkind Law Group Cases: 

Mosaddegh v. Mosaddegh.   

Issue:  Whether the parties’ relationship in absence of a writing was as partners or 
lender/borrower. 

Facts:  Sister vs. Brother in a dispute concerning the proceeds from the sale of a house.  
Brother contended he and sister were partners and the losses should be shared.  Sister 
contended she was a lender and she was entitled to return of her principal plus interest.  The 
total losses were approx. $1.3M.  Brother put in $2M and Sister about $400K.  Sister signed a 
purchase agreement, brother sent a notartized note to sister confirming partnership, and sister 
paid half of the expenses for two years.  Sister, however did not go on title or loans because of 
credit issues.  Sister abandoned all contact with the property during the great recession, and 
then sued brother when he attempted to sell the property to tie up the sale proceeds. 

Held:  Neither party proved their case, but court awards Sister restitution of all the monies she 
invested in the property.  And, the court awards her attorneys’ fees for having to dispprove 
brother’s partnership claims.          

Implication.  In every transaction get it in writing. 
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West Marin Easement Dispute.   

Issue:  Whether neighbor was entitled to prescriptive easement on shared driveway. 

Held:  Settled.  Easement granted in return for payment. 

Facts:  Buyer thoroughly investigated neighbor’s rights to use shared driveway.  Informal 
agreements existed between seller and neighbor’s predecessor.  Buyer did not consult legal 
counsel.  Neighbor had access lower down on the shared driveway and a garage, but wanted to 
sue the entire driveway for convenience.  Neighbor began renting out residence for vacation 
rentals interfering with buyer’s own vacation rental business at the property.  Neighbor sued and 
pursued as scorched earth litigation plan.   

Implication:  In every case of a shared driveway, there will be easement claims by the non-
owing property owner.  Use of shared driveways and maintenance must be fully vetted during 
due diligence.  

 

Auzers v. Brenlar Investments, et al., pending Marin County Sup. Court Case. 

Issue:  Whether seller and listing agent failed to disclose that flood waters came into the 
property. 

Facts.  Listing agent sold the property in the 1980’s after the 1982 flood.  In 1986, sellers 
purchase the property for their elderly parents who lived in the property until each passed away.  
Sellers then interviewed several agents for the listing, disclosing that the property flooded inside 
the residence in the 2005 flood.  Listing agent stated to buyers and their agent the contrary that 
no flood waters came in the house but did enter the garage.  Seller’s RETDS and SPQ 
disclosed flooding of the property and a FEMA claim.  Neither, listing agent, buyer or buyer’s 
agent asked for copies of the FEMA documents, which would have revealed damage in most 
rooms of the residence after the 2005 flood.   

Implication:  Some items in the disclosure documents are red flags that demand further follow 
up and documentation of the file.  In my view neither agent met the applicable standard of care. 

 

Land Use 

20 Sycamore, Mill Valley.  Obtained City Council approval for remodel after four PC meetings. 

2 Belvedere Place, Mill Valley.  Pending CUP before Board of Supervisors for medical use at 
existing office building. 

200 Hillside Drive, Ross.  Obtained Town Council approval for 4,600 sft residence requiring 
significant retaining walls. 
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90 Sir Francis Drake, Ross.  Obtained reduction of over $100,000 in fine for failure to timely 
complete remodel. 

4 Rainbow Lane, Mill Valley.  Lost at City Council meeting to have parking deck re-designed 
farther from neighbor’s common boundary line.    
 

 

 

 

 


