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2017 CALIFORNIA BOUNDARY LAW:  CRITICAL ISSUES AND  

SOLUTIONS EVERY PRACTIONER NEEDS TO KNOW 

HOW BOUNDARIES ARE CREATED 

I. Historic Boundary Law 

A. Land Ordinances of 1785, 1796 and 1805.  The Rectangular Survey System (or 

Public Land Survey System) was created by the United States with the enactment of this Act by 

Congress to survey a continent, and generally provides for townships six miles square, containing 

36 sections, each approximately one mile square.  The beginning point of the U.S. Public Land 

Survey is located at a point on the Ohio-Pennsylvania border.  That said the United States also 

utilizes a second system, found in Texas, South Carolina, Western Canada and some New England 

states have adopted Europe’s survey method of metes and bounds.   

B. Meridian’s and Base lines.  Under the Rectangular Survey System, a series of 

meridian lines (north-south) and one base line (east-west) per state were created.  For example, the 

Mount Diablo Meridian established in 1851 is the main surveying reference point for much of 

Northern California and Nevada.  The initial point is the summit of Mt. Diablo.  The San 

Bernardino Meridian was established in 1852 and the Humboldt Meridian in 1853.  (See map). 

The Township and Range numbers system is based upon base lines and meridians.  Townships are 

numbered north or south from the base line and Ranges are east or west from the principal 

meridian.      

C. Treaty of Guadalupe Hidalgo.  In 1848, the United State and the Republic of 

Mexico entered into a treaty authorizing the United States to annex the areas now presently 

occupied by the following states:  California, Nevada, Utah, and portions of Arizona, New Mexico, 

Colorado (west of the Rockies) and the southwest portion of Wyoming for $3M.  The treaty 

recognized Mexican land grants, whose titles had to be confirmed by the Unites States Government 

Land Office (GLO), through retracement surveys called patents.  These government patents 

attempted to retrace and honor old Mexican land grants and referenced rancho lines to this day can 

be found in legal descriptions.  See Bloxham v. Saldinger (2014) 228 Cal. App. 4th 729.    

II. Retracement Survey Considerations. 

A. Typical Boundary Legal Issues:  

1. Whether an occupancy right has ripened into a legal right that extinguishes 

or becomes superior to all written title to occupied land.  (This is a legal issue not a survey 

issue).  

2. As between private parties in a land dispute, a senior right is superior to a 

junior right. 

3. Written intentions of the parties are paramount.  



2 
 

B. Sanctity of Original Survey. There can only be one original boundary survey and 

description, all subsequent surveys are considered retracements.  The original boundary survey is 

without error, even if modern retracements can show the original survey to be inaccurate.  Cragin 

v. Powell 128 U.S. 691. (LA. 1888).  The original survey governs even when it is erroneous and 

controls the location of boundaries and corners. It is said: “A survey of public lands does not 

ascertain boundaries; it creates them . . .”   If monuments are obliterated and undiscoverable, then 

corners should be reestablished wherever possible in accordance with natural objects described in 

the field notes of the original survey.    

C. Modern Surveys.  In modern survey practice, surveyors provide retracement 

surveys of prior surveyors and attempt to locate pins or monuments set by former surveyors to 

support the present survey opinion. Note surveyors provide opinions about the location of 

boundary lines, courts determine property lines, which are questions of fact. 

D. Priority of Boundary Calls. 

1. Original survey monuments and references in field notes. 

2. Natural monuments. 

3. Artificial monuments. 

4. Monuments set after the deed was written, and not occupying the spot of an 

original monument are not controlling. 

5. Where two monuments, otherwise equal, are in conflict, the one in harmony 

with distance, angle or area becomes controlling. 

6. Monuments in the form of fences or boundary improvements built soon 

after the deed was written and in accordance with the original survey may become 

controlling, especially where several surveyors would locate the property lines in different 

places or where the true survey lines are uncertain. 

E. Retracement Considerations.  The beginning corner of a survey does not control 

more than any other corner ascertained.  Courts are not required to follow the calls of grant in the 

order said calls stand in the field notes, and can reverse the calls and retrace in reverse if doing so 

would harmonize all the calls and the object of the grant.  The location of monuments placed in 

connection with the original survey is primary.  Monuments control over courses, distances, lines 

and angles.  Code of Civ. Proc. Sec. 2077. 

F. Lost vs. Obliterated Corner.  A lost corner is a point of a survey whose position 

cannot be determined beyond a reasonable doubt, and alternatively an obliterated corner can be 

established beyond a reasonable doubt even though the corner and its accessories have been lost.  

If merely obliterated, a court may approximate the location of a corner. 

 

G. Agreed Boundary Doctrine. 
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1. Uncertainty as to the true boundary line.  This still occurs today where 

corners are lost. 

2. Agreement between coterminous owners fixing the line. 

3. Acceptance of the agreed boundary for a period of time such that a party 

refuting the agreement would be equitably estopped. 

H. Senior and Junior Rights.  If a grantor conveys part of his or her land, he or she 

cannot at a later date convey more than his or her remainder. The first buyer has what is known as 

senior rights, and the second buyer has junior or remainder rights.  The senior buyer is entitled to 

all land conveyed to him or her according to his or her description; the junior buyer is entitled to 

all land conveyed to him or her, provided it does not interfere with the senior rights.  If such 

interference occurs, the junior deed loses.  3 Miller & Starr, Cal Real Estate (3d ed. 2011) Sec. 

8:72, p. 8-266. 

I. Facts vs. Evidence Related to Locating a Corner.  In a jury trial, the jury decides 

where an original monument position was located based upon the surveyor’s opinion and 

supporting evidence.  The judge decides whether the monument is controlling.  The actual corner 

is a fact.  All information that is used to identify, describe, recover, or preserve the corner is 

evidence.  

J. Types of Surveys 

1.  ALTA Surveys.  New minimum standards enacted February 23, 2016. 

2.  Record of Survey.  Bus. & Prof. Code sec. 8762.  Survey must be recorded 

if there is a material discrepancy discovered by the surveyor as reflected in the public 

record.  

K. Unrecorded Survey.  No material discrepancy found. 

IV. Relevant Boundary Law Statutes. 

A. Real Property Statutes of Limitation.  Code of Civ. Proc. Secs 315-321, 328-328, 

338. 

B. Boundaries.  Generally, see Civil Code secs. 829-834, 841, 846.5 (right of access 

to perform a survey).    

C. Rules to ascertain boundaries from deeds.  Code of Civ. Proc. Sec. 2077. 

D. Easements Generally.  Civ. Code secs. 801 et. seq.  Repair obligations for co-

owners of easements.  Civ. Code sec. 845. 

E. Prescriptive easement.  Civ. Code sec. 1007, precluded against public entities. 

F. Right of private eminent domain and right of access to perform repairs.  Civ. 

Code sec. 1002.  (SF zero lot lines). 
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G. Notice of Consent to use land to cut off prescriptive and adverse possession.  

Civ. Code sec. 813. 

H. Signage of Consent to use Land, post “Right to pass by permission and subject to 

control of owner.”  Civ. Code sec. 1008. 

I. Recreational Use of Private Land.  Private lands made available for public 

recreational use does not ripen in to public dedication.  Civ. Code sec. 1009.  But consider if public 

use was for five (5) years prior to 1972.     

J. Quiet Title Actions.  Code of Civ. Proc. secs. 760.010 et. seq. 

K. Good Faith Improver Statutes.  Code of Civ. Proc. secs. 871.1 et seq. 

L. Hearsay Exception Concerning Boundaries.  Reputation concerning boundary 

or custom affecting land.  Evidence of reputation in a community is not made inadmissible by the 

hearsay rule if the reputation concerns boundaries of, or customs affecting, land in the community 

and the reputation arose before controversy.  Evid. Code sec. 1322. 

M. Presumption in favor of Legal Title Owner.  The owner of the legal title to 

property is presumed to be the owner of the full beneficial title.  This presumption may be rebutted 

only by clear and convincing proof.  Evid. Code sec. 662. 

N. Market Value of Property.  Rules relating to evidence of market value of property.  

Evid. Code secs. 810 et. seq.   

O. Re-establishment of boundary after earth movement.  Cullen Earthquake Act.  

Code of Civ. Proc. secs. 751.10 et. seq. 

P. Professional Engineer’s Act (Bus. & Prof. Code §6700 et seq.). 

Q. Professional Land Surveyors Act (Bus. & Prof. Code §8700 et seq.). 

R. Governing Regulations:  16 Cal. Code. Reg. §400 et seq. 

S. Board for Professional Engineers and Land Surveyors www.dca.ca.gov/pels 

T. Actions Against Engineers or Land Surveyors Require Certificate of Merit.  

Code Civ. Proc. § 411.35, subd. (a).  

V. Deed Descriptions. 

A. Adequacy of Description.  The deed must adequately describe the property.   Real 

property can be transferred only by a writing that adequately describes the parcel conveyed.  Civ. 

Code §1091.  The description in the deed must be sufficient for the identification and location of 

the property.  No particular form of description is required, and the property may be identified by 

an address or even by its descriptive name. 

1. Interpretation of grant construed against private grantor.    

2. Interpretation of grant construed in favor of public body. 



5 
 

3. Effect of inadequate description.  A conveyance is void when the 

description in the deed is omitted or is not sufficiently certain, and it does not constitute 

constructive notice to third parties.  However, mere ambiguity will not defeat the 

effectiveness of the conveyance if it can be cured by extrinsic evidence.  When the 

description is totally absent, extrinsic evidence cannot be used to furnish the description 

itself. 

4.    Inadequate map reference.  Where a deed refers to a named tract without 

any reference to a map, the court considers this as prima facie evidence of the insufficiency 

of the description.  However, parol evidence is admissible to establish that there is only 

one map that corresponds to the incomplete reference.  If this fact can be shown to the 

satisfaction of the court, the map becomes part of the description under the "incorporation 

by reference" doctrine, as if it had been written into the deed.   

5. Reference to other documents.  The description need not be contained 

entirely in the instrument of conveyance itself if reference is made to some other instrument 

or document that contains an adequate description of the subject property.  If the reference 

is adequate, it constitutes a part of the deed just as if the description contained in the 

referenced instrument had been fully written into the deed itself. 

B. Boundary is presumed to the center of the boundary monument.  In the absence 

of any qualifying terms contained in the deed, the designation in a conveyance of any physical 

object or monument as a boundary implies the middle or central point of the object or monument 

as the boundary of the land conveyed.  Thus, a conveyance of land bordered by a public street or 

highway transfers title to the center of the street, subject to the public easement.  Civ. Code §831.   

This rule is only an aid to construction, or presumption, which applies unless a different intent 

appears by the express terms of the instrument, and any doubts are construed in favor of the 

grantee.  The rule only applies to those cases where the description in the deed either directly or 

indirectly refers to the roadway as a boundary. 

1. Application to deed of dedication.  As a general rule, when a street 

adjacent to private property is dedicated to the municipality, the grantee only receives an 

easement in the street and the title remains with the abutting owner.  Most public agencies 

reject offers of dedication and require private property owners to maintain infrastructure if 

possible. 

2. Description by lot and block in recorded map. The presumption also 

applies where no particular reference is made in the deed to the street itself, but the 

description specifies a particular lot or block by number and refers to a map that shows the 

land to be bounded by the street. Absent a different intent, it is presumed that the title 

extends to the center of the adjacent street shown on the map.  Therefore, when property is 

conveyed by a deed that references a recorded map, the grantee generally reserves title to 

the center of the street that is the boundary of the property as shown on the map. 

3. When the presumption does not apply. The presumption that title extends 

to the center of a boundary monument may not apply in several circumstances:  
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a. When the person recording the map is not the owner of the adjacent street    

or easement. 

b. Although not conclusive of the grantor's intent, the presumption 

may not apply where the grant describes the property by metes and bounds because 

it is inferred in such cases that the parties intended to limit the conveyance of the 

property actually described.  The presumption only applies to those cases where the 

description in the deed either directly or indirectly refers to the roadway as a 

boundary. 

c. Where the deed does not purport to convey property by a description 

confined to a lot or block number appearing on a designated map, but instead refers 

to the map and to the lots and blocks shown on it for the purpose of identifying a 

starting point, intermediate points, and monuments as part of a metes and bounds 

description.  

d. When the description contained in the deed uses a side or edge line 

of a street, rather than the street itself, as a point of departure. In such cases, the 

grantee does not receive any interest in the street.  Marginal monument rule.  Where 

the grantor conveys land adjoining a street, highway, or alley that has been created 

entirely on the land of the grantor and on the edge or margin of the grantor's land, 

the "marginal monument" rule may be invoked to rebut the statutory presumption 

and to establish the grantee's fee of the entire street or highway.  Besneatte v. 

Gourdin (1993) 16 Cal. App. 4th 1277, 1282; 21 Cal.Rptr.2d 82 

e. Where the grant conveys a given number of feet of land measured 

with reference to a road, street, or highway. In such cases, it is presumed that the 

grant conveys the specified number of feet that is set apart for private use and 

occupancy. 

EASEMENTS 

1.  Easements Defined 

 “[A]n easement is an incorporeal interest in the land of another that gives its owner the right to 

use the land of another or to prevent the property owner from using his land.”  (County Sanitation Dist. 

v. Watson Land Co. (1993) 17 Cal.App.4th 1268, 1278. [quotations and citations omitted].)   

As provided in California Civil Code § 887.010, "easement” means a burden or servitude 

upon land, whether or not attached to other land as an incident or appurtenance, that allows the 

holder of the burden or servitude to do acts upon the land.  (Emphasis added.)     
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An easement may be created by:  

(1) an express grant;  

(2) an express reservation; 

(3) an implied grant; 

(4) an implied reservation;  

(5) necessity; 

(6) prescription; 

(7) a recorded covenant;  

(8) dedication;  

(9) condemnation;  

(10) estoppel; or  

(11) a court decision. 

Because an easement is a nonpossessory interest in land, “it is not itself either land or an estate 

in land.”  (See City of Hayward v. Mohr (1958) 160 Cal.App.2d 427, 432 [italics in original]; see also 

City & Cnty. of S.F. v. Union Pac. R.R. Co. (1996) 50 Cal.App.4th 987, 995 [an easement “is an interest 

in the land of another, but not an estate in land”] [italics in original].) 

The land to which the easement attaches is referred to as the dominant tenement; the land 

on which the burden is imposed is referred to as the servient tenement.  (Civil Code §803.) 

Under California law, an easement holder may do everything reasonably necessary to use 

the easement. (Herzog v. Grosso (1953) 41 Cal.2d 219, 225.)   

“Every easement includes what are termed ‘secondary easements;’ that is, the right to do 

such things as are necessary for the full enjoyment of the easement itself.”  (North Fork Water Co. 

v. Edwards (1898) 121 Cal. 662, 665-666.)  A secondary easement accompanies the principal 
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easement and allows the easement owner no more than the right to do such things as are reasonably 

necessary to the enjoyment of the principal easement.  For example, an easement for ingress and 

egress, includes the ability to maintain and repair a road.  (See Donnell v. Bisso Brothers (1970) 

10 Cal.App.3d 38, 43.) However, “[a] roadway easement does not include the right to use the 

easement for any other purpose.”  (Scruby v. Vintage Grapevine, Inc. (1995) 37 Cal.App.4th 697, 

703.)  An easement for flood control was held to carry a secondary easement “to take earth, rock, 

sand and gravel for the purpose of excavating, widening and deepening or otherwise rectifying the 

channel and the maintenance and repair of embankments and other protection work.” (Haley v. 

L.A. County Flood Control Dist. (1959) 172 Cal.App.2d 285, 290.)   

A secondary easement is explicitly tied to the use and purpose of the primary easement. 

For these reasons, secondary easements are “limited by a rule of reason.”  (Dolnikov v. Ekizian 

(2013) 222 Cal.App.4th 419, 428.)  Meaning a secondary easement may be exercised “only when 

necessary and in such reasonable manner as not to increase the burden needlessly on the servient 

estate or to enlarge it by alteration in the mode of operation.”  (Smith v. Rock Creek Water Corp. 

(1949) 93 Cal.App.2d 49, 53.)  An easement owner cannot “change the surface of land as seriously 

to damage the usefulness of the servient estate.”  (White v. Walsh (1951) 105 Cal.App.2d 828, 

832.)  Therefore, whether or not a servient owner has exercised its secondary easement rights 

reasonably is a question for the jury.  (Dolnikov, supra, 222 Cal.App.4th at 430.)   

Servient tenement owners, those owners whose property is burdened by the easement, have 

an obligation to use the land in a manner that does not unreasonably interfere with the easement. 

(Pasadena v. California-Michigan Land & Water Co. (1941) 17 Cal.2d 576, 579; Camp Meeker 

Water System, Inc. v. Public Utilities Com. (1990) 51 Cal.3d 845, 867.)  

The fee owner retains all uses that are not inconsistent with the terms of the easement.  
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(Golden West Baseball Co. v. City of Anaheim (1994) 25 Cal.App.4th 11, 35.)  For example, if it 

does not unduly interfere with the use of an access easement, the fee owner may put up a gate over 

the easement, so long as the easement holder has the ability to open the gate.  (See McCoy v. 

Matich (1954) 128 Cal.App.2d 50, 53-54 [addressing a deeded easement and noting that: “unless 

it is expressly stipulated that the way shall be an open one, or it appears from the terms of the grant 

or the circumstances that such was the intention, the owner of the servient estate may erect gates 

across the way, if they are constructed so as not unreasonably to interfere with the right of 

passage.”] [emphasis added].) 

Courts may refuse to enforce an easement when the use or activity contemplated by the 

easement is unlawful.  (Teachers Insurance and Annuity Association v. Furlotti (1999) 70 

Cal.App.4th 1487 [easement unenforceable to the extent it provided for commercial activity in 

violation of residential zoning].)   

2. Easement vs. Fee 

“It is especially important to distinguish an easement right from fee simple property ownership.”  

(See Kazi v. State Farm Fire & Cas. Co. (2001) 24 Cal.4th 871, 880.)   

An easement is less than fee ownership: 

In determining whether a conveyance creates an easement or estate, it is important 

to observe the extent to which the conveyance limits the uses available to the 

grantor; an estate entitles the owner to the exclusive occupation of a portion of the 

earth's surface.”  “If a conveyance purported to transfer to A an unlimited use or 

enjoyment of Blackacre, it would be in effect a conveyance of ownership to A, not 

of an easement.” (Raab v. Casper (1975) 51 Cal.App.3d 866, 876-877 [cites 

omitted; italics in original].) 

 

As explained in Raab, “An exclusive interest labeled ‘easement’ may be so 

comprehensive as to supply the equivalent of an estate, i.e., ownership. In determining whether 

a conveyance creates an easement or estate, it is important to observe the extent to which the 
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conveyance limits the uses available to the grantor; an estate entitles the owner to the exclusive 

occupation of a portion of the earth’s surface.”  (Raab v. Casper, supra, 51 Cal. App. 3d at p. 

876.)  

When the easement holder does not have the right to all uses of the property, an exclusive 

easement is not a fee interest.  (Otay Water Dist. v. Beckwith (1991) 1 Cal.App.4th 1041, 1048.) 

Example of a broad easement that was held not to be a fee:   

RETAINING an exclusive easement for landscaping, gardening, fencing and 

recreation purposes, including the right to establish, maintain and re-establish 

landscapint [sic] (including landscaping structures), plants, gardens, fencing and 

recreational facilities, together with the right to do all things reasonably, incidental 

or necessary to the full and exclusive enjoyment of said easement and easement 

rights on, over and under the following described property: Lot 1, Parcel “A” as 

designated on the plat map attached. . . . ( [emphasis added].) 

 

California courts refer to the availability of exclusive easements.  (Pasadena v. 

California-Michigan etc. Co. (1941) 17 Cal.2d 576, 578-579; Golden West Baseball Co. supra, 25 

Cal.App.4th at 35 [“The holder of the easement may be granted exclusive use of the premises, . 

. . .”; emphasis added].)      

3. Appurtenant vs. in Gross 

Easements exist in two forms – easements “appurtenant” to a fee simple parcel and easements 

“in gross.”  (See Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 521.)  An appurtenant easement 

“conveys no property rights to the land subject to the easement,” but rather “exists only to benefit the 

easement holder’s property.”  (Kazi, 24 Cal.4th at 884.)  Such an easement “is one which is impressed 

upon the servient tenement for the use and benefit of other property called the dominant tenement.”  

(County Sanitation Dist. No. 8 v. Watson Land Co. (1993) 17 Cal.App.4th 1268, 1278-79.) 

An easement in gross, by contrast, “is merely a personal right to use the land of another.”  

(Moylan v. Dykes (1986) 181 Cal.App.3d 561, 568.)  As a result, “there is no dominant tenement.”  
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(County Sanitation Dist., supra, 17 Cal.App.4th at 1279.) 

Easements are “presumed appurtenant” unless proven otherwise through “clear evidence.”  (See 

Schmidt v. Bank of Am., N.A. (2014) 223 Cal.App.4th 1489, 1498 n.6.)   

The “basic effect” of the differences between appurtenant easements and easements in gross 

arises when the easement owner conveys his or her property – the conveyance of the dominant fee simple 

estate transfers all appurtenant easements regardless of whether the deed mentions them while easements 

in gross do not transfer with the land.  (See Moylan, supra, 181 Cal.App.3d at 568.) 

Because appurtenant easements automatically transfer with the dominant fee simple estate, they 

“cannot be severed from the land and transferred separately.”  (See Westlake v. Silva (1942), 49 

Cal.App.2d 476, 478 [emphasis added]; see also 6 Cal.RealEst.3d (2006) Easements, § 15:6 [“An 

appurtenant easement is a part of, and cannot be transferred separate from, the dominant tenement.”].)  

To sever and transfer an appurtenant easement separate from the dominant fee simple estate would 

amount to a conversion of the easement into an easement in gross.  It is well-settled that any effort to 

convert an appurtenant easement into an easement in gross is of “no effect” as a matter of law.  

(See Leggio v. Haggerty (1965) 231 Cal.App.2d 873, 881 [emphasis added]; see also 28 Cal.Jur.3d (2014) 

Easements and Licenses, § 8 [“An easement appurtenant cannot be severed from the land and transferred 

separately so as to convert it into an easement in gross.”].) 

4. License Distinguished 

A license is a personal, revocable, and unassignable privilege to do one or more acts on the 

land of another.  (See Belmont Cnty. Water Dist. v. California (1976) 65 Cal.App.3d 13, 17.)  

(See Golden West Baseball Co. v. City of Anaheim (1994) 25 Cal.App.4th 11, 36 [“A licensee has 

express or implied authority from the owner to perform an act or acts upon property.”][emphasis added]; 

see also 6 Cal.RealEst.3d (2006) Licenses Distinguished, § 15:2 [“A license gives authority to a licensee 
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to perform an act or acts on the property of another pursuant to the express or implied permission of the 

owner.”] [emphasis added].)   

5. Easement Methods of Creation 

Express Grant 

Deeds are interpreted using similar rules as those set for contracts. (California Civil Code 

§ 1066.)  In interpreting a document, the court applies general principles of construction. (Civil 

Code §1638, §1639; City of Manhattan Beach v. Superior Court (1996) 13 Cal.4th 232, 238).  

Words in a written instrument are to be understood in their ordinary and popular sense. (Civil Code 

§ 1644.)  

Scruby v. Vintage Grapevine, Inc. (1995) 37 Cal.App.4th 697.  Scruby was a case in which 

the trial court determined that although the width designated in the easement grant was 52 feet in 

width, the parties who originally created the easement only intended that the actual access be less 

than the full 52 feet. (Id. at 704.)  

The principle finding in Scruby turned on: (1) the trial court’s determination that the grant 

was ambiguous; and (2) the court’s determination of the intention of the parties as being more 

limited than the express terms of the grant. (Id. at 704 [“this case is reduced to a question of whether 

the trial court’s interpretation of the scope of the easement is supported by the language of the 

instrument . . . and the intent of the drafters of the easement grant.”].)  The trial court construed 

the original intent from extrinsic evidence and the circumstances surrounding the grant.  (Id. at 

706.) 

The Civil Code contains an express provision for interpreting the scope of a reservation in 

a grant. As required by the Code, “. . . a reservation in any grant, . . . is to be interpreted in favor 

of the grantor.” (California Civil Code § 1069 [emphasis added].)   
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6. Owner of Servient Tenement Must Create Interest.   

Only the owner of the servient tenement can create an interest in their property.  (Nat’l City v. 

Cal. Water & Tel. Co. (1962) 204 Cal.App.2d 540, 547 [“an attempt to convey an easement over property 

not owned [in fee simple] by the grantor would be a nullity.”].)   

It is basic California law that a conveyance is invalid and unenforceable to the extent it purports 

to transfer a greater property interest than the grantor owns.  (See Claudino v. Pereira (2008) 165 

Cal.App.4th 1282, 1289 [defendants’ “predecessors in interest could not lawfully convey to her more 

property than they owned”]; see also Atchison v. McGee (1956) 141 Cal.App.2d 515, 518 [holding that, 

“[i]f the deed of January 17, 1950, to plaintiffs was valid, the subsequent deed of the same property from 

the same grantor must be of no effect; Jay v. Dollarhide (1970) 3 Cal.App.3d 1001, 1027 [deeds were 

“null and void for want of authority” either as the owner or as the purported attorney-in-fact for the 

owner], disapproved on other grounds by Morris v. Thogmartin (1973) 29 Cal.App.3d 922, 930.) 

7. Implied Grant or Reservation 

An easement by implication requires that:  

[A]t the time of conveyance of the property, the following conditions exist: 1) the 

owner of the property conveys or transfers a portion of that property to another; 2) 

the owner's prior existing use of the property was of a nature that the parties must 

have intended or believed that the use would continue; meaning that the existing 

use must either have been known to the grantor and the grantee, or have been so 

obviously and apparently permanent that the parties should have known of the use; 

and 3) the easement is reasonably necessary to the use and benefit of the quasi-

dominant tenement.  (Tusher v. Gabrielsen (1998) 68 Cal.App.4th 131, 141.)   

 

The elements of an easement by implication “have been codified in Civil Code section 

1104.”  (Tusher v. Gabrielsen, supra, 68 Cal.App.4th at p. 141, fn. 12.) Civil Code section 1104 

states: “A transfer of real property passes all easements attached thereto, and creates in favor 

thereof an easement to use other real property of the person whose estate is transferred in the same 
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manner and to the same extent as such property was obviously and permanently used by the 

person whose estate is transferred, for the benefit thereof, at the time when the transfer was agreed 

upon or completed.” (Emphasis added.) 

8. Easement by Necessity 

An easement by necessity is created where: “(1) the servient and dominant tenements were 

in common ownership at some point in time and (2) as the result of a conveyance by the common 

owner, one parcel became completely landlocked.”  (Miller and Starr, California Real Estate 

4th, vol. 6, § 15:27, p. 111 [emphasis added]; Lichty v. Sickels (1983) 149 Cal.App.3d 696.)   

As explained in the case law, the doctrine of easement by necessity rests upon a long-

standing public policy that land should not be cut off from occupancy.  Thus, a way of necessity 

“‘is of common-law origin and is supported by the rule of sound public policy that lands should 

not be rendered unfit for occupancy or successful cultivation. . . . . This presumption of a grant, 

however, is one of fact, and whether a grant should be implied depends upon the terms of the deed 

and the facts in each particular case.’”  (Daywalt v. Walker (1963) 217 Cal.App.2d 669, 672-

673 [quoting 17A American Jurisprudence, Easements, section 58, pages 668-669; emphasis 

added]).   

An easement by necessity may arise in connection with properties owned by the federal 

government. (Kellogg v. Garcia (2002) 102 Cal.App.4th 796, 806.)  Once established, an easement 

by necessity will continue through successive owners and cannot be terminated until the necessity 

terminates.  The burden of proof that an easement by way of necessity has ceased is on the party 

opposing the easement “to show by acceptable evidence that a new right of way was in fact made 

available to the plaintiff.”  (Daywalt, supra, 217 Cal.App.2d at p. 677.) 
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In addition, “[a way of necessity], having been created by the necessity for its use, cannot 

be extinguished so long as the necessity exists.” (Blum v. Weston (1894) 102 Cal. 362, 369 [36 P. 

778].) An easement by necessity may persist even though the original grantor and grantee no longer 

own the properties in question: An “easement of necessity may be asserted by remote grantees in 

the chain of title long after the easement was created by the original common grantor, despite the 

failure of a prior grantee to exercise the right; and the 5-year statute of limitations on quiet title 

actions (Code Civ. Proc., § 318) does not apply.” (4 Witkin, Summary of Cal. Law (9th ed. 1987) 

Real Property, § 459, p. 637, citing Lichty v. Sickels (1983) 149 Cal.App.3d 696, 700-701.)   

9. Easement by Prescription 

A prescriptive easement may be acquired by open, notorious, continuous and hostile use, 

under a claim of right, for a five-year period. (Cal. Code Civ. Proc. § 321; Civ. Code § 1007; 

Taormino v. Denny (1970) 1 Cal.3d 679, 686.)   

 Hostility. 

Neighborly accommodation is a form of permissive use that will defeat a prescriptive 

easement claim. (Finley v. Botto (1958) 161 Cal.App.2d 614, 620 [neighborly accommodation 

may be determined from the relationship existing between the parties in the light of surrounding 

circumstances]; Fobbs v. Smith (1962) 202 Cal.App.2d 209, 213.)   

The presumption of adversity through continuous use is legally suspect.  (Grant v. Ratliff 

(2008) 164 Cal.App.4th 1304, 1310.)  Moreover, when family members own the relevant 

properties, the presumption that continuous use is adverse may not apply.  (Id. at 1310 [“The trial 

court's conclusion that the sons' use of the road was not adverse but was a matter of family 

accommodation is reasonable. Indeed, under the circumstances, it is the only reasonable 

conclusion.].) 
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10. Prescriptive Exclusive Easements 

Raab v. Casper (1975) 51 Cal.App.3d 866 came to the court of appeal after a trial.  In 

Raab, the party seeking the easement had constructed a residence on their neighbor’s property, 

constructed a roadway, and installed utility lines.  Their front yard was also on their neighbors’ 

property. 

The trial court had awarded defendants an easement.  However, as the court of appeal 

observed, the terms of the trial court’s grant of easement effectively created a fee interest 

because, under the facts of that case, the award “was undoubtedly designed to give defendants 

unlimited use of the yard around their home.”  (Raab, supra at 877.)  As the court of appeal 

observed, under the facts of that case, “Defendants doubtless did not intend plaintiffs, owners of 

the nominal servient tenement, to picnic, camp or dig a well in their yard. They doubtless did not 

intend to own a house on one side of the boundary with an unmarketable yard on the other.” (Id.) 

Because the trial court’s order was “designed to create the practical equivalent of an 

estate” the court of appeal reversed the judgment and directed the trial court on remand to “give 

separate consideration to the yard and landscaping as distinguished from the easements for 

driveway and utility lines.” (Raab, supra at 878.)   

Silacci v. Abramson (1996) 45 Cal.App.4th 558. 

In Silacci, the plaintiff sought to maintain a fenced in area on their neighbors’ property.  

The trial court granted an exclusive prescriptive easement over a fenced-in portion of land on the 

neighbors’ property.  (Silacci v. Abramson (1996) 45 Cal.App.4th 558, 560.)  The court of appeal 

found that on those facts, the party seeking a prescriptive easement had effectively obtained a 

fee interest without payment of taxes.  The court appeal consequently reversed the judgment.   

In Silacci, the court of appeal made clear that you cannot fence out your neighbor from 
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your neighbor’s property and call it an exclusive prescriptive easement. 

Mehdizadeh v. Mincer (1996) 46 Cal.App.4th 1296. 

Mehdizadeh is also a fence case. The trial court granted the plaintiff a prescriptive 

easement for “landscaping and recreation” purposes over a 10-foot-wide strip of the defendants’ 

property that had been fenced as part of the plaintiff’s property.  As with Silacci, the court of 

appeal had no difficulty in finding that such an easement amounted to a fee interest because, 

among other things, the fee owners “have no access to the property.”  (Mehdizadeh v. 

Mincer (1996) 46 Cal.App.4th 1296, 1308.)   

Like Silacci, Mehdizadeh stands for the proposition that you cannot fence out your 

neighbor on the basis of a prescriptive easement.   

Kapner v. Meadowlark Ranch Assn. (2004) 116 Cal.App.4th 1182. 

In Kapner, the court of appeal noted that the plaintiff sought to maintain a fence. 

(Kapner v. Meadowlark Ranch Assn. (2004) 116 Cal.App.4th 1182, 1187 [“Because Kapner 

enclosed and possessed the land in question, his claim to a prescriptive easement is without 

merit.”].)  Thus, Kapner follows the line of reasoning that you cannot fence out your neighbor 

and call it an easement.   

Harrison v. Welch (2004) 116 Cal.App.4th 1084. 

In Harrison v. Welch the party seeking a prescriptive easement sought a prescriptive 

easement.  The matter came to the court of appeal after a trial in which the trial court conducted a 

site view.  The trial court found that the party seeking the prescriptive easement, name, was not 

entitled to such an easement.  The judgment was based on the following facts: 

Around 1994, Welch built a woodshed made of railroad ties and plywood behind 

the tree she had planted in 1985. Welch  also installed some railroad  tie planter 
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boxes along the south side of the property and planted a row of trees in the boxes. 

The trees are irrigated by a soaker hose, and part of Welch’s sprinkler system lies 

underground in the same area. (Harrison, supra, at 1088.) 

The court of appeal stated it would define all of those components as “landscaping.”  

Thus: “For ease of reference, we shall refer to the planter boxes, trees, and irrigation system 

jointly as the landscaping.”  (Harrison, supra at 1088, fn. 4.) 

Consistent with the previous line of prescriptive easement cases, the court in Harrison 

stated that: “An encroaching woodshed, just as much as any encroaching fenced-in landscaping, 

‘as a practical matter completely prohibits the true owner from using his land.’”  (Harrison, supra 

at 1093.)  As the court of appeal concluded: “From what we can discern from the photographs in 

the record, the trial court was more than justified in concluding that, as a practical matter, 

Welch’s installation of trees, railroad-tie planter boxes, and an irrigation system on the Harrisons’ 

property ‘completely prohibits the [Harrisons] from using [that part of their] land.’” (Id. at 1094.)   

Thus, based on the presence of actual obstructive improvements, the court of appeal 

upheld the trial court’s finding (made after trial and a site view) that the improvements 

functionally excluded the fee owner and amounted to a fee interest.   

11. Equitable Easement/Balancing the Hardships 

Fall Back Argument.  Nothing else works. 

As California courts have observed: “Quiet title actions lie in equity and equitable 

principles apply.”  (Herrington v. Weigel (1978) 82 Cal.App.3d 676, 687 [quoting Talbot v. Gadia 

(1954) 123 Cal.App.2d 712, 720].)   

Equity is based on the principle that the empty application of formal legal principles can, 

under certain circumstances, be fundamentally unfair and unjust.  (Estate of Lankershim (1936) 6 
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Cal.2d 568, 572-573 [“Equity or chancery law has its origin in the necessity for exceptions to the 

application of rules of law in those cases where the law, by reason of its universality, would create 

injustice in the affairs of men.”].)  Thus, courts have developed equitable principles to allow 

principles of equity and justice to temper the strict application of legal principles.  (Warsaw v. 

Chicago Metallic Ceilings, Inc. (1984) 35 Cal.3d 564, 575-576; Christensen v. Tucker (1952) 114 

Cal.App.2d 554, 562-563.)   

Equity looks at the substance of things rather than their form.  (Civil Code, § 3528; County 

of San Mateo v. Consolidated Farms (1959) 169 Cal.App.2d 735, 738.)  One key aspect of 

equitable remedies is that they allow for the necessary flexibility to meet the complexities of the 

circumstances.  (Times-Mirror Co. v. Superior Court (1935) 3 Cal.2d 309, 331.)   

In addition to purely equitable considerations, there is a long-standing public policy that 

land should not be cut off from occupancy.  (See Daywalt v. Walker (1963) 217 Cal.App.2d 669, 

672-673 [addressing the policy underpinnings of the doctrine of easement by necessity].)  (See e.g. 

Field-Escandon v. DeMann (1988) 204 Cal.App.3d 228, 238 [using the Christensen factors and 

finding that new owner could not terminate sewer line that had existed for 25 years when among 

other factors “the sewer line is the only means of sewage disposal from the DeManns’ 

residence.”].) 

As explained in Donnell v. Bisso Brothers (1970) 10 Cal.App.3d 38, a court may use 

equitable principles to create an easement where other bases for such an easement are lacking: 

Although title to land is to be respected, it is not without limitation. . . .  There is 

not such an easement here, but one which equity may fairly create. Facility of 

transportation enhances the productivity and worth of lands and of the fruits of the 

earth. In modern living, rigidity of ownership of every vestige of land must yield 

somewhat to the welfare of neighbors and of the public . . .  (Donnell v. Bisso 

Brothers (1970) 10 Cal.App.3d 38, 46-47 [emphasis added].) 
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(See also 6 Miller & Starr, Cal. Real Estate (4th ed. 2016) § 15:46, pp. 172-173.  [A court 

may create an “easement on equitable grounds even though the user is not entitled to an easement 

on one of the traditionally accepted grounds.”].) 

Christensen v. Tucker, (1952) 114 Cal.App.2d 554. 

The court found that the weight of authority held that where: (1) there was no irreparable 

injury to the plaintiff, (2) the encroachment was innocently made, and (3) the cost of removal 

would be great, a court in equity may deny the injunction and compel the plaintiff to accept 

damages.  As Christensen observed: “Of course, the practical effect of such a rule is to give the 

defendant, a private person, in certain circumstances, what is, in effect, the right of eminent domain 

by permitting him to occupy property owned by another.” The Christensen factors necessary to 

establish an equitable easement are:  

1.  Defendant must be innocent—the encroachment must not be the result of 

defendant’s willful act, and perhaps not even the result of defendant’s negligence.  

The court also should weigh plaintiff’s conduct to ascertain if he is in any way 

responsible for the situation; 

  

2.  If plaintiff will suffer irreparable injury by the encroachment, the 

injunction should be granted regardless of the injury to defendant, except, perhaps, 

where the rights of the public will be adversely affected; and 

   

3.  The hardship to defendant by the granting of the injunction must be 

greatly disproportionate to the hardship caused plaintiff by the continuance of 

the encroachment and this fact must clearly appear in the evidence and must be 

proved by defendant. 

 

As Christensen observed, “where these factors exist, the injunction [to remove the 

encroachments] should be denied, otherwise, the court would lend itself to what practically 

amounts to extortion.” 

Ukhtomski v. Tioga Mutual Water Co., (1936) 12 Cal.App.2d 726, the defendant Tioga 

Mutual Water Company constructed a $7,000 concrete reservoir and pipe lines, which was the sole 
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water supply for 500 residents.  A portion of these improvements encroached on roughly 5% of 

the plaintiffs’ three-acre parcel.  The trial court denied the plaintiffs’ request for an injunction, 

granted the defendants an easement, and awarded damages to the plaintiffs.  Applying the relative 

hardship doctrine, the Fourth District Court of Appeal found no error.  As the court of appeal 

explained:  

Respondents admit that the reservoir and pipe lines were constructed without 

plaintiffs’ consent and that the same constitute a continuing trespass, further 

conceding that in case of a continuing trespass a court of equity may enjoin the 

same, asserting, however, that the issuance of such an injunction is discretionary 

and that it should be refused where from the facts its issuance does not appeal to 

equity and good conscience.  Ukhtomski, 12 Cal.App.2d at 728. 

 

Dolske v. Gormley, (1962) 58 Cal.2d 513  (applying the Christensen balancing test and 

denying injunction to remove pillar supporting a porch, gas pipes and meter erroneously installed 

on neighbor’s property, as well as roof eaves extending over the neighboring property) 

Steele v. Shuler, (1963) 211 Cal.App.2d 698 (denying injunction to remove garage 

inadvertently constructed on a portion of neighbor’s property)   

Hirshfield v. Schwartz, (2001) 91 Cal.App.4th 749, 756.  

Linthicum v. Butterfield, (2009)175 Cal.App.4th 259. 

Tashakori v. Lakis, (2011) 196 Cal.App.4th 1003. 

Shoen v. Zacarias (2015) 237 Cal.App.4th 16.  Denying claim to equitable easement. 

12. Termination of Easements 

Express Agreement 

Merger – Properties Come Under Common Ownership.  

Estoppel 

Nonuse/Abandonment 

It is a long-standing rule in California that a deeded easement is not extinguished by non-
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use.  (Parker v. Swett (1919) 40 Cal.App. 68, 74, Parker v. Swett (1922) 188 Cal. 474, 480.)   

Adverse Possession 

Reichardt v. Hoffman (1997) 52 Cal.App.4th 754: “extinguishment of an easement is an 

extreme and powerful remedy which is utilized only when use of the easement has been rendered 

essentially impossible."  (Id., at 767 [italics in original; bold emphasis added].)  Reichardt further 

explains: “The California Supreme Court construed [California Civil Code § 811] more than a 

century ago as authorizing extinguishment of an easement only where the easement owner 

performs or authorizes an act which permanently prevents use of the easement.” (Id. [italics in 

original; bold emphasis added].)   

Glatts v. Henson (1948) 31 Cal.2d 368, the owner of the servient tenement erected and 

maintained buildings for five years on part of a right of way. This was held effective to extinguish 

that portion of the easement. 

Furtado v. Taylor (1948) 86 Cal.App.2d 346, 351, the owners of property across which an 

easement for an irrigation ditch lay, filled in the ditch and planted it over with crops for some 10 

years without objection or interference.  The trial court held that this did not terminate the 

easement. 

In Tract Development Services, Inc. v. Kepler (1988) 199 Cal.App.3d 1374, the court found 

that trees planted in the easement area and a fence blocking access to the easement area did 

not necessarily terminate the easement because there was a gate in the fence.  So long as someone 

could access the easement area, the access easement was not terminated.  The fact that the trees 

were planted did not legally support the claim of termination.  (Id. at 1384-1385; see also Silviera 

v. Smith (1926) 198 Cal. 510 [fence with gate did not terminate easement]; Guerra v. Packard 

(1965) 236 Cal.App.2d 272, 294 [no termination because although right of way was blocked by a 
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locked gate, the owner of the easement continued to use the way by removing the gate from its 

hinges, by obtaining a key to the gate, or by persuading a caretaker to allow him entry]; McCarty 

v. Walton (1963) 212 Cal.App.2d 39, 45 [building of rock wall with gate in it did not merit 

extinguishment of easement];  Buechner v. Jonas (1964) 228 Cal.App.2d 127, 134 [planting and 

maintenance of hedge across easement did not merit extinguishment of easement].) 

 

TREES AND THE BOUNDARY ISSUES THEY CAUSE 

I. What Are the Rights of the Adjacent Property Owners? 

Trees do not make very good neighbors.  Their branches and roots grow out from the 

trunk and often trespass; they drop leaves and make a mess.  The rules governing trees 

depend upon where the tree is located, and the extent of its intrusion.   

A. Tree trunk located wholly on one property.  

• That property owner is the owner of the tree even if its root and branches 

extend over to the adjacent property.  California Civil Code §833.  

 

B. Overhanging branches and roots 

• Overhanging branches and roots are a nuisance. 

• The property owner affected by the nuisance has the right of self-help to cut 

the branches and roots back to the property line.  Bonde v. Bishop (1952) 112 

Cal. App. 2d 1. 

• But, that right is not an absolute right.  Every property owner must act 

reasonably.  See Booska v. Patel (1994) 24 Cal. App. 4th 1786 [property 

owner cut encroaching roots from neighboring tree.  Without the support of 

the roots, the tree fell over and damaged the tree owner’s house.  Held, 

summary judgment in favor of owner who cut the roots reversed.  Trial court 

directed to determine reasonableness of defendant’s actions. 

 

C. Tree trunk is on the boundary line.   

• Tree it is owned by both neighboring landowners. California Civil Code 

§834.   

• No owner has a right to cut down a tree located on the boundary line or to cut 

away the part that extends on his or her land without the consent of the other                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                      

owners, even if the continued existence of the tree or its overhanging 

branches will cause damage to his or her property. 

 

II. Damages Recoverable For Damaging Trees 
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A. Cutting trees without the owners’ consent.  Wrongful cutting another’s tree 

subjects the wrongdoer to liability for substantial damages.  Civil Code §3346 and 

Code of Civil Procedure §733 provide for the recovery of double or treble actual 

damages for damaging the tree of another.  Sections 733 and 3346 provide for the 

same 2x or 3x penalties and were construed and harmonized in Drewry v. Welch 

(1965) 236 Cal. App. 2d 159.   

 

B. Determining damages.  The calculation of damages is complicated and has resulted 

in numerous cases which address the damages issue.  Here are the key issues: 

 

• The plaintiff is entitled to recover “actual detriment” damages. 

   

• In cases involving damage to trees, the usual measure of damages is the difference 

between the value of the real property before and after the injury (i.e., diminution 

in value).  However, there is no single, inflexible rule for determining damages.  

 

• Different measures of damages:   

 

1. The cost of restoring the property to its pre-injury condition. Courts 

normally will not award restoration costs if they exceed the diminution 

in the value of the property.  Restoration costs may be awarded, even 

if they exceed the diminution in value, if there is a reason personal to 

the owner for restoring the property to the original condition, and if 

there is reason to believe the owner will actually make the repairs. 

 

2. If the restoration of the land is impossible or impracticable, then the 

landowner may recover the value of the trees without regard to the 

diminution in the value of the land.  But, damages must be reasonable.  

Henniger v. Dunn (1980) 101 CA 4th 858. 

 

3. Valuing a tree:  If a tree similar in size and quality can be purchased at 

a nursery, then the retail cost of the tree is easily determined.  

However, in most cases, the tree will be too large to purchase at a 

nursery.  Then, a consulting arborist will use the “Tree Trunk 

Formula” to appraise the value of the tree. 

 

4. Replacement costs include the cost of replanting, caring for and 

nurturing the replacement plantings to make sure they thrive. 

 

5. Loss of aesthetic value may be awarded if appropriate:  Rony v. Costa 

(2012) 210 Cal. App. 4th 746, 753–756 (damages awarded to tree 

owner after neighboring owner hired non-professional laborer to 

remove overhanging branches from large trees that were located on 
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plaintiff's property, including 32 cuts that denuded 30% of the tree.  

Award:  Tree truck formula $7530 plus $15,000 loss of aesthetic 

value). 

 

6. Annoyance and discomfort damages are recoverable and they are 

considered to be damages which are part of the statutory multiplier.  

Fulle v. Kanani (2017) 7 Cal.App.5th 1305. 

 

7. Insurance issues:  If a property owner is sued for alleged damage to an 

adjoining neighbor's trees, the property owner's homeowner insurance 

may not provide coverage (either a duty to defend or a duty to 

indemnity) if the act of cutting or trimming the neighbor's trees is not 

considered to be an accident, but instead arises from intentional 

conduct. 

 

8. Boundary line tree:  if one owner cuts it down without consent of the 

co-owner, the court may award damages based upon the restoration 

cost of the tree without apportioning for the co-ownership interest.  

Kallis v. Sones (2012) 208 Cal. App. 4th 1274, 1278. 

 

III. Injunctive Relief May Be Available. 

A tree which grows into the adjoining property may constitute a nuisance.  Because the tree 

grows, its intrusion is of a continuing nature such that the adjoining property owner may be 

entitled to injunctive relief to abate the nuisance.   The fact that the damage already suffered is 

slight will not defeat the owner's right to have the encroachment abated.  However, an adjoining 

landowner is not entitled to injunctive relief unless the branches or roots of the tree damage 

interfere with the use and enjoyment of the owner’s property. The owner must prove that the 

encroachment constitutes a nuisance to be entitled to an injunction.  Grandona v. Lovdal (1886) 

70 Cal. 161, 162; Bonde v. Bishop (1952) 112 Cal. App. 2d 1, 7. 

While there are no view easements in California unless granted, a row of trees planted for the 

purpose of annoying the owner may constitute a spite fence under Civil Code §841.4.  If the 

plaintiff can prove that the row of trees is really a spite fence, the plaintiff is entitled to a court 

order enjoining a nuisance.  Wilson v. Handley (2002) 97 CA 4th 1301. 

 

RESOLVING THE DISPUTE 

I. Prelitigation Considerations 

 

A. Initial Client Consultation 
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1. Obtain All Review Relevant Title Documents and other documents relating to the 

dispute:  Vesting deed, deeds in the chain of title, title policies, surveys, assessor 

parcel map, maps available on line (Marin Maps), Google information, CC&R’s 

(if applicable), pictures, Google earth, aerial photos, client photos, tax records, 

homeowner’s policy and communications with opposing parties. 

 

2. Attorney’s goal is to identify legal issues. client goals, consideration of insurance 

issues, and alternatives for resolution. 

 

B. Research Local Ordinances 

 

1. Zoning, 

2. Tree and View Ordinances 

 

C. Is insurance available? 

 

1. Homeowners Insurance 

 

• Key to coverage: showing damage to property 

• An easement claim is an economic detriment, not damage 

 

2. Title Insurance 

 

• Can be limited; Title company has more options   

• Not likely to defend if damages are low: carrier likely to pay damages to avoid 

defense costs.   

3.  ALWAYS TENDER THE CLAIM! 

D.  Alternative Dispute Resolution 

• Easement agreements. 

• Encroachment and license agreements 

• Lot line adjustment 

• Party wall agreements 

• Mediation 

E.  Reasons for avoiding litigation: 

• Emotionally charged 

• Neighbors must still live next to one another 

• Costs typically exceed value of the subject matter 

• Outcomes can be difficult to predict 

• The best solutions are often solutions a court can’t order 
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• Example:  Lot line adjustment 

 

F.  Investigation and Fact Gathering 

 

• Conduct a Site inspection: take your expert 

• Locate All Existing Surveys And/or Obtain a New Survey.  Single most critical 

document.  Encourage client to obtain a survey of the property if one does not 

exist.  Try to obtain copies of historic surveys of the property and general area.  

• Choosing a Surveyor: Expertise and ability to communicate 

o ALTA Surveys.  New minimum standards enacted February 23, 2016. 

o Record of Survey.  Bus. & Prof. Code sec. 8762.  

• Other experts: Civil Engineer, Appraiser, Cost Estimator, Consulting Arborist, 

Certified Arborist 

• Review all title documents of properties involved. 

• Request the title company to plot easements on a tax assessor’s map.  

• Interview the parties to ascertain historic uses.   

• Photographs (aerial photos); Google maps; Bing Maps, Ariel Photo Archives 

• Evidentiary issues 

 

G. Litigation of Boundary Disputes 

1.  Demand letters:  write them carefully.  Claims invoke equity, so tone matters 

2.  Boundary law has theories which are not necessarily consistent. 

• Hostile Intent:  Adverse Possession/prescriptive easement.  A trespasser 

can be rewared. 

• Innocent Intent:  Balancing of the Hardships 

• Prescriptive Easement:  non-exclusive only 

• But--Equitable easement:  exclusive is okay [Hirshfield v. Schwartz 

(2001) 91 Cal. App. 4th 749, 764] 

3.  Do you want to be a Plaintiff or Defendant? 

• Client calls, he just learned that neighbor’s wall is on his property; 

neighbor refuses to remove, the wall has been there for more than five 

years. 

• What is your advice? 

• Invite the lawsuit to trigger insurance coverage.  

• May get attorney’s fees if they apply for preliminary injunction.  

Bond:  In setting the amount of the bond, the Court must assume that the 

defendants will establish that the preliminary injunction is wrongful and that they 

will be damaged by, among other things, incurring attorney’s fees and other 
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litigation expenses to establish at trial that the plaintiffs do not have the rights 

they claim. The probability that the defendants will actually prevail at trial is 

irrelevant in determining the likely amount of those damages. Abba Rubber Co. v. 

Seaquist (1991) 235 Cal. App. 3d 1, 16 n.8. 

It is now well settled that reasonable attorney's fees, expert witness fees 

and related litigation expenses are recoverable as "damages" within the meaning 

of the undertaking. Abba Rubber Co. v. Seaquist, (1991) 235 Cal. App. 3d 1, 15-

16; Rechi v. National Auto Cas. Ins. Co. of Los Angeles, (1951) 37 Cal. 2d 808, 

813-14.    

If the amount of the bond becomes to low, go back and ask for more:  The 

Legislature has codified the Court's duty to increase the amount of an 

undertaking, upon determining that it is insufficient. California Code of Civil 

Procedure 996.010(a) provides in part:  If a bond is given in an action or 

proceeding, the court may determine that the bond ... has from any cause become 

insufficient because the amount of the bond is insufficient.” 

H. Pleadings 

 

1. Quiet Title CCP §760.010 et seq. 

• Conflicting claims to real property 

• Specific description of property claimed required 

• Verified Complaint 

• Lis Pendens CCP §405 et seq. 

• Acquire Litigation Guaranty from Title Company.  Provide assurance 

covered by a title policy that all potentially parties with an interest in the 

land are named as a party to the action.  Tip:  Don’t rely upon the 

Litigation Guaranty blindly, double check that it appears all potentially 

responsible parties are named.  

2.  Declaratory Relief CCP §1060 

3.  Agreed Boundary Doctrine 

• Uncertainty as to the true boundary line 

• Difficult element with today’s technology where legal records provide a 

reasonable basis for fixing the boundary, the doctrine does not apply.   

Bryant v. Blevins (1994) 9 Cal. 4th 47  

• An agreement, express or implied to accept a line as the property line  

• Acceptance and acquiescence of the line for 5 years, or some action taken 

in reliance which would result in substantial loss if the boundary were 

altered. 

4.  Ejectment CC §3375 
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5.  Trespass - unlawful interference/physical invasion/damages 

• Rural Land under cultivation or raising livestock: right to 

attorney’s fees CCP §1021.9 

6.  Nuisance - interference with use and enjoyment/ noise, smell 

7.  Emotional Distress/annoyance and discomfort 

• Physical injury not required, may be based solely on property 

damage 

• Resident or Non-resident Owner may recover 

• Owner does not have to be present when trespass or nuisance 

occurs. 

• See Kornoff v. Kingsburg (1955) 45 Cal. 2d 265; Hensley v. San 

Diego Gas & Electric Company (2017) 7 Cal.App.5th 1337 

8.  Key Defenses 

• Balancing of the hardships [Brown Derby Hollywood Corp. v. 

Hatton (1964) 61 Cal. 2d 855] 

• Adverse possession/prescriptive easement 

• Irrevocable license [Richardson v. Franc (2015) 233 Cal.App. 4th 

744] 

• Statutes of Limitations 

o Permanent/continuing trespass: 3 years 

o Recovery of real property: 5 years [Harrison v. Welch 

(2004) 116 Cal App 4th 1084] 

• Comparative fault 

• Laches 

• Estoppel 

• Fraud 

• Unclean hands 

• Notice of consent:  Civil Code §§813, 1008. 

 

2. Cross-Complaint 

1. Declaratory and Injunctive relief that the easement: 

a. Terminated. 

b. Limited in scope 

2. Good faith improver, Code of Civ. Proc. §871.1 et seq.  

3. Inverse condemnation against public entity. 

4. Recovery of maintenance costs, Civ. Code §845. 
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5. Indemnity against third parties.  

I. Special Consideration for Trial 

 

• Motion in limine:  Jury or court view CCP §651 

• Burden of Proof for Adverse possession/prescriptive easement: clear and 

convincing 

• Proving payment of taxes [See Fredricks v. Sorensen (1952) 113 

Cal.App.2d 759] 

• Residential Building Record—show increases in taxes based upon 

improvements  

Case law holds that this element is met if the tax assessor assesses the property 

based upon the property possessed or occupied rather than an assessment based upon the 

legal description.  See Fredricks v. Sorensen (1952) 113 Cal.App.2d 759; Winchell v. 

Lambert (1956) 146 Cal.App.2d 575; Sorenson v. Costa (1948) 32 Cal. 2d 453; Drew v. 

Mumford (1958) 160 Cal. App. 2d 271.  This element is met even if both properties are 

assessed for the improvement, and both property owners pay the taxes assessed.  

Cummings v. Laughlin (1916) 173 Cal. 561, 565. 

• Demonstrative evidence is important:  Blowups, Elmo, Trial presentation 

software (Trial Director) Trial presentation Apps (TrialPad, Trial Director) 

• Jury or court trial? 

• Right to jury trial despite equitable nature of quiet tile and declaratory 

relief [Arciero Ranches v. Meza (1993) 17 Cal. App. 4th 114, 125-126 

• Jury Instructions: Special instructions necessary.  Source for easement jury 

instructions:  Matthew Bender California Forms of Jury Instruction, 

7700A 


