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SALES, CONVEYANCES & REAL ESTATE BROKERS  
Prepared by Len Rifkind (Rifkind Law Group) 

 

LEGISLATION: 
 

 

AB 1650 – Uniform Advertising Standards. License number must be on all communications, effective 
Jan. 1, 2018. 
 

1 

SB 710 – Team names. Responsible broker’s license number no longer required.  
 

1 

AB 1750 – Disclosures.  Environmental Hazards Handbook.  In addition to 1-4 units, applies to commercial 
and vacant land.    
 

1 

SB 1069 – Accessory Dwelling Units.  Applies a statewide standard even if no local ordinance has been 
adopted, requiring ministerial approval within 120 days. 
   

1 

AB 2406 – Junior Accessory Dwelling Units.  Authorizes local government to adopt ordinances to permit 
an accessory dwelling unit within an existing dwelling unit. 
 _ 

1 

CASE LAW: 
 

1 

Absent a written agreement, broker not entitled to a commission and is barred by the Statute of Frauds. 
Westside Estate Agency, Inc. (2016) 6 Cal.App. 5th 317. 
 

1 

Signature of one joint owner is sufficient to defeat a Statute of Frauds defense to a claim for a commission 
Jacobs v. Locatelli (Feb. 9, 2017) 17 C.D.O.S. 1232 
  

2 

Both agents in a dual agency context owed a fiduciary duty to the other party.  
Horiike v. Coldwell Banker (2016) 1 Cal.App.5th 1024. 
   

3 

Bad faith actions by a seller of sale of vacant land result in a damages award equal $2,855,431.77, plus 
attorney’s fees and costs. 
Schellinger Brothers v. Cotter (2016) 2 Cal.App. 5th 984   
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EASEMENTS, ADVERSE POSSESSION & BOUNDARIES 

Prepared by Riley Hurd (Ragghianti Freitas LLP) 
 

 

LEGISLATION: 
 4 

AB 2651 (Gomez) – Greenway Easements 
* This act took effect as an urgency measure on September 22, 2016. 

 

4 

CASE LAW: 
 4 

Civil Code § 1009 prevents the creation of implied dedications on private property after its effective date 
of 1972. Public's intermittent use of fire road easement and abandoned fire road as hiking trails did not 
place owners' predecessors on notice that property was at risk of implied dedication.  
Friends of the Hastain Trail v Coldwater Dev., LLC (2016) 1 Cal. App. 5th 1013. 
 
 

4 



ii 

LEGISLATION: 
 5 

SB 122- California Environmental Quality Act: Record of Proceedings 
 5 

AB 2208- Housing Elements: Airspace 
 5 

AB 2180- Land Use: Development Project Review 
 5 

SB 1069 and AB 2299- Accessory Dwelling Units 
 5 

SB 32 - California Global Warming Solutions Act of 2006: emissions limit 
 5 

AB 197- State Air Resources Board: greenhouse gases: regulations 
 5 

CASE LAW: 
 6 

County's mitigated negative declaration under CEQA was proper because lay opinion arguing potential 
significant effect of “urban decay” was speculative and not substantial evidence. 
Joshua Tree Downtown Bus. Alliance v County of San Bernardino (2016) 1 Cal. App. 5th 677. 
 

6 

Car wash and coffee shop project qualified for small structure exemption from CEQA.  
Walters v City of Redondo Beach (2016) 1 Cal. App. 5th 809  
 

6 

Prevailing party's reasonable labor costs for attorneys and paralegals to produce necessary administrative 
record were recoverable as expenses. 
No Toxic Air, Inc. v Lehigh S.W. Cement Co. (2016) 1 Cal. App. 5th 1136  
 

7 

In condemnation proceedings, constitutionality of dedication requirement is question for court, not jury. 
Project rule effect generally applies when it is probable at time dedication requirement is put in place that 
property subject to dedication will be included in project for which condemnation is sought.  
City of Perris v Stamper (2016) 1 Cal. 5th 576 
 

7 

The statutes providing for precondemnation entry onto and geological and environmental testing on 
private property do not violate California takings clause, so long as the property owner can receive a jury 
trial on damages.  
Property Reserve, Inc. v Superior Court (Department of Water Resources) (2016) 1 Cal. 5th 151  
 

8 

Given City's past practices in flexibly construing and applying neighborhood plan prototype (NPP) 
policies in General Plan, shopping center project was consistent with General Plan.  
Naraghi Lakes Neighborhood Preservation Ass'n v City of Modesto (2016) 1 Cal. App. 5th 9. 
 

8 

Discovery rule did not apply to delay running of limitations period to challenge administrative action 
under CEQA.  
Communities for a Better Env't v Bay Area Air Quality Mgmt. Dist. (2016) 1 Cal. App. 5th 715. 
 

9 

Quiet title claim based on void deed subject to statute of limitations. 
Walters v Boosinger (2016) 2 Cal. App. 5th 421  
 

9 

City was estopped from altering terms of conditional use permit by enactment of a second permit after 
plaintiffs had relied on terms of original permit and incurred substantial expense.  
HPT IHG2 Props. Trust v City of Anaheim (2015) 243 Cal. App. 4th 188  
 

10 

City’s ordinance regulating short-term vacation rentals to require legally responsible party age 30 or over 
to sign lease does not violate the Unruh Civil Rights Act because the Unruh Act only applies to businesses, 
not local governments.  
Harrison v City of Rancho Mirage (2015) 243 Cal. App. 4th 162. 
 

10 

Traffic analysis in EIR that found no significant traffic impact due to compliance with General Plan 
policy is insufficient. 
East Sacramento Partnerships for a Livable City v City of Sacramento (2016) 5 Cal. App. 5th 281. 
 

11 

City’s failure to maintain consistency among land use documents, and accurately update General Plan, led 
to proposed residential project being fatally inconsistent with the General Plan. 
Orange Citizens for Parks & Recreation v Superior Court (2016) 2 Cal. 5th 141. 
 

11 

Final Supplemental EIR (FSEIR) held sufficient despite failure to identify specific additional transit 
measures and specific funding source for possibly necessary increased regional transit service. 
Mission Bay Alliance v Office of Community Investment & Infrastructure (2016) 6 Cal. App. 5th 160.  
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iii 

Neighbors failed to state valid private nuisance claim based on ordinances dealing with noise because 
noise from resort's outdoor events was neither objectively substantial nor objectively unreasonable.  
Mendez v Rancho Valencia Resort Partners, LLC (2016) 3 Cal App 5th 248. 
 

12 

City's affordable housing ordinance was constitutional as applied to developer assessed in lieu permit fees 
for right to construct infill complex of residential rental units.  
616 Croft Ave., LLC v City of W. Hollywood (2016) 3 Cal. App. 5th 621. 
 

13 

Decision of lead agency whether proposal to modify project is factually new project requiring subsequent 
formal review is subject to substantial evidence standard.  
Friends of College of San Mateo Gardens v San Mateo County Community College Dist. (2016) 1 Cal. 5th 937. 
 

13 

City's regulatory program requiring permit to operate medical marijuana dispensary was not preempted 
by federal law.  
City of Palm Springs v Luna Crest Inc. (2016) 245 Cal. App. 4th 879. 
 

14 

Demurrer properly granted against plaintiffs who challenged city ordinances prohibiting operation of 
medical marijuana dispensaries. 
The Kind & Compassionate v City of Long Beach (2016) 2 Cal. App. 5th 116. 
 

14 

Enactment of zoning ordinance regulating medical marijuana facilities is not necessarily a project under 
CEQA. 
Union of Medical Marijuana Patients, Inc. v City of San Diego (2016) 4 Cal. App. 5th 103.  
 

14 

COMMON INTEREST DEVELOPMENTS 
Prepared by Wanden P. Treanor, Esq. (Law Offices of Wanden Treanor) 

 

 

LEGISLATION: 
 

15 

AB 2362-Pesticide Applicators. Requires associations give notice to owners and tenants if pesticide is to 
be applied to units or the common area by an unlicensed pest control operator. (Adds new Civil Code 
§4777.)  
 

15 

AB 918 – Contact Information.  As of January 1, 2017, a homeowners association is required to annually 
solicit and the owner must provide specific contact information for purposes of providing notice. 
 

15 

AB 968 –Exclusive Use Common Area Maintenance & Repairs. (Passed in 2014, took effect January 1, 
2017) repeals and replaces Civil Code Section 4775. 
 

16 

        24 CFR 100 –    Policing for Hostile Environments 

 

16 

CASE LAW: 
 

16 

Architectural Control/Adverse Possession 
Association sought to quiet title to owner's retaining wall that encroached on common area; association sought 
removal of the wall and claimed owner’s application was not ‘approved’ and owner cross complained alleging 
title acquired by adverse possession. Trial court authorized removal of the wall, denied adverse possession due 
to failure to pay property taxes and owners were not ‘innocent encroachers’.  Affirmed.  
Nellie Gail Ranch Owners Association v. McMullin - (2016) 4 Cal. App. 5th 982. 
 

16 

Attorney’s Fees 
Association filed to enforce a mediation agreement re: patio improvements; owners made changes per 
agreement, dispute over attorney’s fees; association was the prevailing party; affirmed as achieving its main 
litigation goals.   
Rancho Mirage Country Club Homeowners Association v. Hazelbaker, (2016) 206 Cal. Rptr. 3d 233 
 

17 

A $6,600 penalty over short term rental violation, resulting in an attorney’s fee award of $101,803; affirmed.  
Almanor Lakeside Villas Owners Association v. Carson, (2016) 246 Cal. App. 4th 761. 

 
 

18 

Business Judgment Rule 
Errant board president exceeds normal bounds of reason in what an individual board member could or should 
do; claiming all decisions made and contracts entered into were made in good faith; while only a determination 
on a motion for summary judgment, Board conduct affirmed. 
Palm Springs Villas II Homeowners Association, Inc. v. Parth  (2016) 248 Cal. App. 4th 268 
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iv 

Corporate Status 

Corporate files – critical to avoid suspension and its resulting inability to prosecute or defend a civil action. 

City of San Diego v. San Diegans for Open Government (2016) 207 Cal. Rptr. 3d 703. 
 

 
19 

SLAPP  
Strategic Lawsuits Against Public Participation (SLAPP)/Anti-SLAPP Motions 

Nine person board, divided, sue each other over renewing a contract; the association was not a party, claims 
based on statements made in board meetings, which was deemed a ‘public forum’ and involved a ‘protected 
activity’.   
Lee v. Silveira  (2016) 6 Cal. App. 5th 527. 
 

 
19 

 
UNPUBLISHED CASES – ADDRESSING COMMON INTEREST DEVELOPMENT ISSUES: 

 

 
20 

Architectural Control 
House burns down, owner rebuilds but doesn’t submit application to architectural committee; association 
sues to enforce CC&Rs, prevails and is awarded $379,000 in attorney’s fees; affirmed, reasonable, 
following rules and not arbitrary or capricious.   
Whitehawk Ranch at Hubbard Homeowner Association v. Bolin, (2016) Court of Appeal Case No. 
B252717 (Unpublished) 
 

 
 

20 

Association Elections & Voting 
Board election conducted; in challenging actions taken by Board, members uncover the election failed to 
achieve a quorum; election challenged and trial court declares election is null and void; affirmed. 
Murphy v. Anaheim Hills Planned Community Association (2016) Court of Appeals Case No. G050817 
(Unpublished). 
 

 
 

20 

Attorney’s Fees 
Owner prevails in part, awarded $117,121 in damages and association prevails in part is awarded $161,600 
in damages; association claims prevailing party and motion for attorney’s fees is denied; affirmed 
concluding trial court wasn’t irrational and didn’t abuse its discretion.   
Roslyn Lane, LLC v. Cave Street Homeowners Association (2016) Court of Appeal Case No. D065134 
(Unpublished)  
 

 
 

21 

Collections/Foreclosure/Bankruptcy 
 

Third party buys at a foreclosure sale; owner claims improper notice, trial court awarded purchaser 
attorney’s fees; reversed fees on appeal as third party had no claim to fees under the law or CC&Rs. 
Multani v. APB Properties (2016) Court of Appeals Case No. B260610 (Unpublished) 
 

 
 

21 

Debtor failed to pay assessments, association recorded lien for delinquent amounts specified in lien; sought 
additional assessments subsequent to recording lien as a secured Creditor’s Claim; Association’s ability to 
collect found to be limited to the amount stated in the lien.  
In re Warren (2016) Case No. 15-CV-03655-YGR (Unpublished)  

 

 
 

21 

Lien recorded by association prior to recordation of IRS tax lien; debtor’s plan provides that lender, 
association, then IRS to be paid in that order of priority; IRS objects to association receiving amounts over 
the amount stated on the lien as a priority over IRS; IRS prevails.   
In re Guajardo (2016) Case No. BR 15-31452 DM (Unpublished)  

 

 
22 

Nuisance 
Owner camped on lot, not in keeping with the neighborhood…  Association sues for violation of CC&RS 
and nuisance abatement.  Association prevails.   
Estates at Monarch Cove Community Association v. Rodarte (2016) Court of Appeal Case No. G045693 
Unpublished  

 

 
 

22 

SLAPP  
Strategic Lawsuits Against Public Participation (SLAPP)/Anti-SLAPP Motions 

Facebook page using Association’s trademark, attacking Board President; owner appeals trial court ruling 
in favor of Association; Association motion affirmed in part and reversed in part.   
Boswell v. The Retreat Community Association (2016) Court of Appeal Case No.  E064171(Unpublished) 

 

23 
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CONSTRUCTION & CONSTRUCTION DEFECT 

Prepared by Scott Williams (Williams & Gumbiner LLP) 
 

 

LEGISLATION: 
 

23 

AB 626 – ADR for public works projects. 

 

23 

AB 1793 – Contractor’s burden of showing substantial compliance. 
 

23 

AB 1963 – Calderon statute extended to 2024. 
 

23 

AB 2208 – Land available for residential development. 
 

24 

SB 1209 – Contractor’s license record. 
 

24 

CASE LAW: 
 

24 

CONSTRUCTION DEFECT: 
 

24 

SB 800 provides exclusive remedy for residential construction defect claims.  

Elliott Homes, Inc. v. Superior Court (2016) 6 Cal.App.5th 333 

 

24 

SB 800 action against product supplier requires proof of negligence. 

Acqua Vista Homeowners v. MWI, Inc. (2017) 2017 WL 371376. 

 

24 

Builder’s failure to respond to claim released owner from SB 800 requirements. 

Blanchette v. Superior Court, 2017 WL 541939. 

 

25 

PRINCIPLES APPLICABLE IN CONSTRUCTION DEFECT SUITS: 

 

25 

Rescission remedy as alternative to recovery of repair costs. 

DM Residential Fund II, LLC v First Tenn. Bank Nat'l (9th Cir 2015) 813 F.3d 876. 

 

25 

Arbitration provision held unconscionable and unenforceable. 

Penilla v. Westmont Corp. (2016) 3 Cal.App.5th 205. 

 

25 

DAMAGES: 

 

25 

Prejudgment interest – supplier entitled to interest on amount owed. 

Watson Bowman v. RGW Construction (2016) 2 Cal.App.5th 279. 

 

25 

Emotional distress – recoverable in actions founded on trespass and nuisance. 

Hensley v. San Diego Gas and Electric (2017) 7 Cal.App.5th 1337. 

 

26 

OWNER LIABILITY FOR JOB SITE INJURIES: 

 

26 

Owner liable for injury suffered by employee of independent contractor on job site. 

Regalado v. Callaghan (2016) 3 Cal.App.5th 582. 

 

26 

No liability for job site injury because owner did not retain control over job site. 

Khosh v. Staples Construction (2016) 4 Cal.App.5th 712. 

 

26 

LIABILITY INSURANCE: 
 

27 

Accrual of insurance contribution action tolled until underlying action concluded. 

Underwriters of Interest v ProBuilders Specialty Ins. (2015) 241 Cal.App.4th 721 
 

27 

Public policy precluded later insurer from limiting coverage. 

Certain Underwriters at Lloyds v. Arch Specialty (2016) 246 Cal.App.4th 418 
 
 

27 



vi 

Judgment amended to name GC’s insurer as judgment debtor. 

Hearn Pacific v. Second Generation Roofing (2016) 247 Cal.App.4th 117 
 

27 

No coverage for willful misconduct under CCP 337.15(f). 

Swiss Re International v. Comac Investments, 2016 WL 5394087 
 

27 

Interpretation of CGL provisions: (i) accident; (ii) supplementary payments. 

Navigators v. Moorefield Construction (2016) 6 Cal.App.5th 1258 
 

28 

CONSTRUCTION CONTRACTS & DISPUTES: 
 

28 

Mechanics’ liens – actual completion, not substantial completion, required. 

Picerne Construction Corp. v. Castellano Villas (2016) 244 Cal.App.4th 1201 
 

28 

Competitive bidding – not required for work by district’s own labor force. 

Construction Industry v. Ross Valley Sanitary Dist. (2016) 244 Cal.App.4th 1303 

 

28 

Retention withholding – decision to stop withholding did not trigger duty to pay prior retentions. 

Blois Constr., Inc. v FCI/Fluor/Parsons (2016) 245 Cal.App.4th 1091 
 

28 

Promissory estoppel – general contractor did not reasonably rely on bid price. 

Flintco Pac., Inc. v TEC Mgmt. Consultants, Inc. (2016) 1 Cal.App.5th 727. 
 

29 

 
FINANCE  -  MORTGAGE LOANS & FORECLOSURES 

Prepared by Spencer P. Scheer (Scheer Law Group, LLP) 
  

 

LEGISLATION: 
 

29 

Effective Dates Mortgage Servicing Rule and Changes: The 2013 Mortgage Servicing Rules took effect on 
1.1.14. The 2016 Amendments have an effective date of 10.19.17, with exceptions for bankruptcy periodic 
statements and successor in interest provisions, which have an effective date of 4.19.18. 

 

 
29 

California SB 1150 (Survivor Bill of Rights): Passed 9.29.16, effective January 2017.   SB 1150 (See Civ. 
Code § 2920.7) clarifies the responsibilities of a mortgage servicer when a borrower dies and leaves a surviving 
homeowner who is not on the loan. 
 

 
29 

CASE LAW: 
 

29 

Improper Assignment of Deed of Trust renders Assignment Voidable Not Void: Update Yvonova: 
Yhudai v Impac Funding Corp. (2016) 1 Cal.App.5th 1252. Establishes limitations on right of borrower 
to assert that a foreclosure is void (under prior holding by CA Supreme Court in Yvanova v New Century 
Mortgage Corp. (2016) 62 Cal.4th 919). Yhudai held that a late assignment to a trust under New York 
law renders the assignment voidable not void. The holding also confirmed that the transfer of the note is 
the primary consideration of whether rights transfer. 

 

 
 

29 

“Back Door” Expansion of Duty of Care owed by Lender to Borrower in Loan Workout/Modification 
Context via Actions Taken by Servicer. 
Daniels v Select Portfolio Servicing, Inc. (2016) 246 Cal.App.4th 1150. When a lender acquires by assignment  a 
loan being administered by a loan servicer, the lender may be liable to the borrower for misrepresentations made 
by the loan servicer, as the lender's agent, after that assignment; and, a loan servicer may owe a duty of care to a 
borrower through application of the factors (“Biakanja Factors”), enunciated by the Court in Biakanja v. Irving 
(1958) 49 Cal.2d 647, 650, 320 P.2d 16  even though the lender’s involvement in the loan does not exceed its 
conventional role. 
 

 
 

30 

Grant, Denial or Refusal of Borrower to Accept Prior Loan Modification Relieves Lender of 
HOBR Obligation to Review Serial Loan Modification Applications.   
Morton v. Wells Fargo Bank, N.A., No. 16-CV-05833-HRL, 2016 WL 7117041, at *4 (N.D. Cal. Dec. 7, 
2016). 
     But See pending changes to TILA/RESPA Mortgage Servicing Rules (12 CFR § 1024.41(b)(2)(i)).  
 

 
 

30 

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=I59df74300bed11e6981be831f2f2ac24&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29


vii 

Grant of a Prior Loan Modification Does not Preclude Review based on Claim of “Material Change in 
Circumstances” under HOBR.  
Ivey v. JP Morgan Chase Bank, N.A., No. 16-CV-00610-HSG, 2016 WL 4502587, at *3 (N.D. Cal. Aug. 29, 
2016), holding that a prior modification does not bar further review for changed circumstances. See also Morton 
v. Wells Fargo Bank, N.A., No. 16-CV-05833-HRL, 2016 WL 7117041, at *4 (N.D. Cal. Dec. 7, 2016), holding 
that if a lender has no obligation to review a serial loan modification application (because one of three 
conditions in Cal. Civ. Code § 2923.6(c) is applicable). 
 

 
 

30 

Anti-Deficiency Protection:  No Deficiency Rights After “Short Sale”:   The California Supreme 
Court has extended anti-deficiency protections. 
Coker v. JPMorgan Chase Bank, N.A. (2016) 62 Cal.4th 667.   
 

 
31 

Filing Dec. of Non-Monetary Status for Foreclosure Trustee May Still Result in Entry of Default.  
Bae v. T.D. Serv. Co., 245 Cal.App.4th 89, 199 Cal. Rptr. 3d 282 (2016).   
 

 
32 

Once a Judgment Entered and Writ Issues after Eviction Trial, Filing of BK Does not Stop Eviction:  
 In re Perl, 811 F.3d 1120 (9th Cir. 2016). 
 

 
32 

Foreclosure Trustee Not Subject to FDCPA Requirements:  
Ho v. ReconTrust Co., NA, 840 F.3d 618, 620 (9th Cir. 2016). 
 

32 

 
BANKRUPTCY 

Prepared by Reilly Wilkinson (Scheer Law Group, LLP) 
 

 

CASE LAW: 
 32 

UNITED STATES SUPREME COURT: 
 32 

Does the filing of a proof of claim on a time barred debt violate the Fair Debt Collection Practices 
Act? 
Johnson v Midland Funding, LLC, 823 F. 3d 1334 (11th Cir.), cert. granted, 137 S. Ct. 326, 196 L. Ed. 
2d 212 (2016) (Oral Argument took place January 17, 2017). 
 

32 

9TH CIRCUIT COURT OF APPEALS: 
 32 

The one-year window to revoke a discharge under Section 727(a)(2) is not a statute of limitations 
and is therefore not subject to equitable tolled by the filing of successive bankruptcy petitions. 
DeNoce v Neff, 824 F.3d 1181 (9th Cir. 2016). 
 

32 

Failure to file a proof of claim in a Chapter 13 case bars the creditor from obtaining distribution. 
In re Barker, 839 F.3d 1189 (9th Cir. 2016). 
 

33 

An appeal of an order granting relief from the automatic stay becomes moot if the underlying 
bankruptcy case has been dismissed. 
Castaic Partners II, LLC v Daca-Castaic, LLC (In re Castaic Partners II, LLC) 823 F.3d 966 (9th Cir. 
2016) 
 

 

33 

A creditor who files a proof of claim and has it disallowed may have its lien avoided pursuant to 
11 U.S.C. 506(d). 
In re Blendheim, 803 F.3d 477 (9th Cir. 2015). (Also included in last year’s materials but for different 
proposition)  
 

 

33 

BANKRUPTCY APPELLATE PANEL (“BAP”): 
 34 

Homestead exemption disallowed when Debtor concealed Property from Chapter 7 Trustee. 
Elliot v. Weil, 544 B.R. 421 (9th Cir. BAP 2016) 
 

34 

There is nothing in the bankruptcy code that limits the time within which a lien valuation must 
be brought. 
In re Chagolla, 2016 WL 616710 (B.A.P. 9th Cir. Feb. 9, 2016). 
 

34 

Wholly unsecured junior lienholder’s debt as an unsecured creditor is not counted for purposes 
of determining Chapter 13 eligibility under 11 U.S.C. 109(e). 
In re Free, 542 B.R. 492 (9th Cir. B.A.P. 2015). 

34 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS2923.6&originatingDoc=I84c27c3091e711e6a46fa4c1b9f16bf3&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29#co_pp_4b24000003ba5


viii 

Post-Petition settlement payment of construction defect claim constitutes proceeds of Mortgagee’s 
real property collateral. 
Arnot v. Endresen, et al, 548 B.R. 258 (9th Cir. BAP 2016). 
 

35 

Marital status is not fixed at the petition date for purposes of determining entitlement to 
exemption. 
Salven v Galli, 553 B.R. 749 (9th Cir. BAP 2016). 
 

35 

BANKRUPTCY COURT: 
 35 

A real estate purchase contract was not an executory contract and could not be rejected when the 
buyer deposited the full purchase price into escrow and satisfied all contingencies. 
In re Hertz, 536 B.R. 434(Bankr. C.D. Cal. Sept. 8, 2015). 
 

35 

 
REAL PROPERTY TAXATION & ASSESSMENTS 

Prepared by Tim Galusha (Thompson, Welch, Soroko & Gilbert LLP) 
 

36 

LEGISLATION: 
 36 

AB 2450, AB 1251, AB 668, AB 2818 – Land Use Restrictions. New laws requiring the assessor to 

consider the effect of restrictions on a property's use, such as zoning, environmental constraints, or 

government-imposed restrictions. 

36 

CASE LAW: 
 36 

Case clarifies rules for valuing and appealing new construction in progress.  

Jon Virgil Ellis v. County of Calaveras (2016) 245 Cal.App.4th 64 
 

36 

Owner of property seeking welfare exemption is required to obtain organizational clearance 

certificate (OCC), but tenant who is renting the property is not also required to obtain OCC. 

Jewish Community Centers Development Corp. v. County of Los Angeles (2016) 243 Cal.App.4th 700. 
 

37 

PROPERTY TAX RULES: 

 
37 

Property Tax Rule 462.040 –Joint Tenancies.  Rules modified to more clearly identify joint tenancies 

where “original transferor” status has been created. 

 

37 

STATE BOARD OF EQUALIZATION OPINION LETTERS/HANDBOOKS: 
 37 

Inflation Factor for 2016-2017 assessment: 2%.   

BOE Letter to County Assessors dated December 4, 2015, No. 2015/055. 
 

37 

Transfer of proportional interest in property to less than all of the legal entity owners is subject 
to change in control restrictions of Revenue and Taxation Code section 64(c) – Be Careful in 
Taking Property out of Legal Entity.  
BOE Current Legal Digest 2015-1 dated August 6, 2015, finalized in 2016. 

 

37 

BOE Changing Position on Application of Step-Transaction Doctrine to Transfers Into and Out 
of Legal Entities Involving Parents and Children or Grandparents and Grandchildren. 
BOE Counsel.  
 

38 

Deadline for filing regular appeal of base year value is September 15 or November 30 depending 

on whether county assessor has elected to mail assessment notices to taxpayers by August 1.  

BOE Letter to County Assessors dated May 9, 2016, No. 2016/018. 

 

38 

Changes to Attribution Rules for Tiered Entities  
BOE Current Legal Digest number 2016-2 dated July 29, 2016. 
 

38 

Intercounty Base Year Value Transfers for Persons Age 55 and Over or Severely Disabled.  
BOE Letter to County Assessors dated June 14, 2016, No. 2016/022. 
 

38 
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LANDLORD/TENANT 

Prepared by Len Rifkind (Rifkind Law Group) 
 

 

LEGISLATION: 
 

 

AB 551 – Bedbug Disclosure.  Landlord has not duty to inspect, but once known must provide tenants 
copy of pest control report. 

 

39 

AB 2093 – Certified Access Specialist (CASP) mandatory language required in all commercial leases. 
 

39 

AB 2819 – Unlawful Detainer Case Filings.  No public access unless to UD records unless landlord 
preavails within 60 days of filing. 
 

39 

CASE LAW: 
 

39 

Unambiguous forfeiture provision in residential lease did not allow landlord to evict tenant for any 
breach, whether material or immaterial.  
Boston LLC v. Juarez  (2016) 240 Cal.App. 4th Supp. 28.   

39 

Premature to commence unlawful detainer or even serve a pre-eviction notice before recording trustee’s 
sale deed after foreclosure. 
U.S. Financial, L.P. v. McLitus. (2016) 6 Cal.App. 5th Supp. 1 
 

40 

Tenant can recover attorney’s fees files an unlawful detainer while substandard conditions exist.  
Active Properties, LLC v. Cabrera (2016) 6 Cal.App. 5th Supp. 6. 
 

41 

Landlord cannot evict Section 8 tenant when Landlord fails to maintain the property in habitable 
condition. 
Scott v. Kaiuum (2017) 17 C.D.O.S 1429 
 

41 

Unlawful detainer proceedings not available to evict tenant from illegal unit. 
North 7th Street Associates v. Constante (2016) 7 Cal.App. 5th Supp. 1. 

42 
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SIGNIFICANT DEVELOPMENTS IN CALIFORNIA REAL PROPERTY LAW 
__________________________________________________________________________________________ 

These materials have been prepared by the authors for informative and reference purposes only and are not to be 
relied upon.  The reader is advised to review the full text of any item of legislation, case law or other material 
referenced herein.  These materials are being made available with the understanding that none of the authors or 
the Marin County Bar Association is engaged in rendering legal or professional services.  If legal advice or expert 
assistance is required, the services of a competent professional should be sought.   
__________________________________________________________________________________________ 

 
 

SALES, CONVEYANCES & REAL ESTATE BROKERS 
Prepared by Len Rifkind (Rifkind Law Group) 

LEGISLATION: 
 

AB 1650 – Uniform Advertising Standards.  Bureau of Real Estate (BRE) License number(s) must be on all 
communications.  All first point of contact solicitation materials must include:  1. Name and license number of 
licensee; 2. The responsible broker’s identity (license number is optional).  No exceptions for advertisements in 
print, electronic media, including for sale, open house, rent, lease and directional signs if licensee identification is 
included.  If no licensee information is provided on signs, then responsible broker’s identity must be included.  
Effective January 1, 2018.  Bus. & Prof. Code §10140.6.   
 
SB 710 – Team names. For advertising, responsible broker’s license number no longer required.  Effective 
August 30, 2016.  Bus. & Prof. Code §10159.7.   
 
AB 1750 – Disclosures. Environmental Hazards Booklet.  Liability protections for delivery of Residential Hazards 
booklet extended to include leases of more than one year.  Delivery is optional.  Under Civil Code section 2079.7, 
when a seller or broker elects to deliver this booklet the information is deemed legally adequate to inform the 
transferee regarding common environmental hazards:  asbestos, formaldehyde, hazardous waste, household 
hazardous waste, lead, mold, radon.  Additional information on these issues is not required unless broker or seller 
have actual knowledge.  The new law makes protections applicable to “real property” which includes, residential 
1-4 units, and all commercial and vacant land properties.  Effective January 1, 2017.  Civil Code sec. 2079.13.   
 
SB 1069 – Accessory Dwelling Units.  Renames second units “Accessory Dwelling Units” or “ADU.”  Local 
agencies may zone which areas within its jurisdiction shall be permitted to have ADU’s.  Applies a statewide 
standard regardless of whether local ordinance has been adopted.  An application must be ministerially reviewed 
or disapproved within 120 days after receipt.  New ADU standards include:  increased SF of an attached ADU up 
50% of the existing living area (previous 30%), not to exceed 1200 sq. ft., no passageways shall be required, 
limited setbacks for conversion of an existing garage, parking requirements may be reduced or eliminated.  
Effective January 1, 2017.  Gov. Code secs. 65852.2. 
 
AB 2406 – Junior Accessory Dwelling Units.  Authorizes a city or county to provide by ordinance for the creation 
of junior accessory dwelling units within an existing dwelling within single-family residential zones.  Several local 
jurisdictions have already adopted. The local ordinance must include standards for creation of junior accessory 
dwelling units, required deed restrictions prohibiting the sale of the JADU, owner occupancy requirements, and 
include:  an existing bedroom, separate entrance from the main entrance to the structure, efficiency kitchen (sink 
with waste line, cooking facility and food preparation and storage cabinets, may share sanitation facilities, no more 
than 500 SF, and prohibits required additional parking. A ministerial permit shall be issued within 120 days of 
application provided all terms of the ordinance in compliance with state law are satisfied.  Grants are now available 
from the Marin Community Foundation (Buck Fund).  JADU will not be considered a separate unit for utility 
purposes.  Effective September 22, 2016.  Gov. Code sec. 65852.22.   

 
CASE LAW: 
 

Absent a written agreement, broker not entitled to a commission and is barred by the Statute of Frauds. 
Westside Estate Agency, Inc. (2016) 6 Cal.App. 5th 317. 

 
Issue: Whether a real estate broker working with a buyer without a written agreement and who finds a buyer a 
property can collect a commission from the buyer who eventually buys the property through another broker.   
 
Holding: No.    
 
Facts: Stephen Shapiro of Westside Estate Agency agreed to represent the Randall’s, who were friends and on a 
verbal agreement, attempted to find a home in Los Angeles. In October 2014, Shapiro identified a property in the 
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Bel Air neighborhood for which the listing broker was offering a 2% cooperating broker commission.  Shapiro 
wrote an offer for $42 million, which was later increased to $45 million.  When Shapiro refused to credit his 
entire commission to the Randall’s to apply to the purchase price, the Randall’s instructed him to cancel the 
offer.  Three months later the Randall’s purchased the property for $46.25 million with their attorney acting as 
their broker.  The attorney/broker credited the Randall’s the full $925,000 cooperating broker fee to apply to the 
purchase price.  Westside sued both the Randall’s and their attorney for $925,000. The trial court dismissed the 
claim against the Randall’s.  Westside dropped its suit against the attorney/broker.  Westside appealed.  The 
California Court of Appeal affirmed the trial court decision.        
 
The Decision: The Statute of Frauds (SOF) declares that an agreement authorizing or employing a broker to sell 
real estate for compensation or commission is invalid unless the agreement or some note or memorandum thereof 
is in writing subscribed by the party to be charged.  Two possible exceptions to the SOF are (1) fraud and (2) if 
the principal enters into a contract to buy or sell the property, and it specifies the broker will receive a commission 
and the principal cancels.  Fraud only applies in a narrow circumstance where the broker is told the commission 
agreement is in writing and it is not.  Another exception to the SOF for equitable estoppel does not apply to real 
estate brokers because they are licensed professionals.  Since the exceptions to the SOF are not applicable to the 
case before the court, Westside’s case against the Randall’s was properly dismissed.   
 
Why This Case is Important: “Caveat sectorem”:  Broker beware.  Longstanding case law has similarly denied 
brokers’ commissions under similar circumstances.  The Appellate Court citing numerous previous cases, stated, 
“Once the statute of frauds applies, its bar against relief is absolute and applies no matter how the unhappy broker 
styles his or her claim to recover …” and “… licensed brokers are ‘conclusively presumed’ to know that their 
commission agreements must be in writing to be enforceable” and “Courts … have ‘little sympathy’ for licensed 
brokers who assume the risk of relying on unwritten agreements for a commission.” 

 
Signature of one joint owner is sufficient to defeat a Statute of Frauds defense to a claim for a commission. 
Jacobs v. Locatelli (Feb. 9, 2017) 17 C.D.O.S. 1232. 

 
Issue:  Whether Statute of Frauds precludes a payment of a commission to a broker, where only one of seven 
sellers signed the listing agreement, and the broker allege the owners formed a joint venture. 
 
Holding.  Demurrer reversed on appeal for a trial on the merits. 
 
Facts.  Jacobs, a broker, entered into a listing agreement to sell vacant land in Marin County, with a list price of 
$2,200,000 and a $200,000 commission.  On behalf of the sellers, only one of six sellers signed the listing 
agreement, John B. Locatelli, as trustee of his trust.  The names of the other sellers were listed but did not sign.  
Jacobs contends Locatelli represented he had authority to speak for the others, and the form listing defined 
“Owner” as John B. Locatelli, Trustee, et al.”, and that a written agency agreement with Locatelli exists that she 
will obtain in discovery. Jacobs claims interaction with other sellers, who were impressed with her sales efforts.  
The listing excluded an entity entitled, “Open Space Land Trust.”  Jacobs claims to have worked 12-14 hours per 
day on this project.  She contacted an entity entitled, “The Trust for Public Land (TPL).”  Locatelli claimed he 
had been in touch with TPL, but when verified by Jacobs, she was advised TPL had no contact with Locatelli.  
Sellers and TPL entered into a contract, but escrow never closed.  Jacobs brought suit for breach of contract, 
breach of the implied covenant of good faith and fair dealing, anticipatory breach, and specific performance, 
alleging a joint venture relationship among the sellers, who previously were lenders who foreclosed to obtain the 
property.  Sellers demurred, contending the Statute of Frauds barred recovery       
 
Decision. The Court of Appeal first focused on the “et al.” reference to owner which means “and others.”  Jacobs 
alleged that a written agency agreement exists between Locatelli and the other owners.  The Court then cited 
Sterling v. Taylor (2007) 40 Cal. 4th 757, that the law takes a pragmatic approach to the Statute of Frauds, in 
which if ambiguous terms are disputed, extrinsic evidence is admissible to resolve the uncertainty. Here, the trial 
court should have allowed the case to proceed so Jacobs could introduce extrinsic evidence of Locatelli’s role.  
This conclusion is supported by Jacob’s allegations that two other non-signatory sellers treated her as their broker.  
Owners further contend the parol evidence rule bars extrinsic evidence.  The Court held none of Jacobs allegations 
were inconsistent with the written listing.  
 
Why This Case Is Important.  Parties at all levels of sophistication get sloppy about names and entities in 
contracts, throwing certainty to the wind when the result has to be litigated.  How simple for the broker to have 
insisted all sellers sign the listing or produce an agency agreement for Locatelli to sign for all owners.  How 
simple for Locatelli to be definitive and clear on exclusions to the listing agreement.  This case is a text book 
case of how transactional lawyers can prevent a lawsuit and why litigators make hay when there is a lack of 
precision in documents.    
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Both agents in a dual agency context owed a fiduciary duty to the other party.  
Horiike v. Coldwell Banker (2016) 1 Cal.App.5th 1024. 

 
Issue: Whether a real estate salesperson who lists a property for sale owes a fiduciary duty to the buyer when that 
buyer is working through another salesperson in the same company as the listing agent?   
 
Holding: Yes.    
 
Facts: Cortazo, a real estate salesperson working out of the Malibu office of Coldwell Banker, listed a luxury 
property in Malibu.  Namba, a real estate salesperson working out of the Beverly Hills office of Coldwell Banker, 
found a buyer for the property.  Cortazo gave the buyer a flyer showing the property had approximately 15,000 
square feet of livable area.  Cortazo gave Namba a copy of the building permit showing just over 9,200 square 
feet in the main residence plus a guest house, garage and basement.  After close of escrow, the buyer discovered 
the discrepancy and sued Cortazo and Coldwell Banker but not Namba, for several claims including breach of 
fiduciary duty.  The trial court dismissed the fiduciary duty claim.  The defendants were found not liable by a 
jury on the other claims.  The buyer appealed the fiduciary duty ruling.         
 
The Decision: The Appellate Court and California Supreme Court held that the listing agent owes a fiduciary 
duty to the buyer and the claim should have been sent to a jury.  The decision was based on Civil Code Section 
2079.13(b), part of the agency disclosure law.  The Court held that real estate agency relationships are formed 
between a broker and a principal, not separately between a salesperson and a buyer or seller.  The Court found 
that the Civil Code section at issue means that if a broker is a dual agent, all licensees working through the broker 
in a transaction are also dual agents.   Consequently, Cortazo, as a dual agent, owed a fiduciary duty to the buyer 
to disclose known material facts affecting the value or desirability of the property.  Whether Cortazo satisfied the 
duty by providing different reports, without specifically highlighting the difference in square footage is something 
that a jury would have to decide.         
 
Why This Case is Important: According to the Supreme Court, the duty the buyer alleged that Cortazo breached 
was not really any different from the non-fiduciary duty that Cortazo would otherwise have owed the buyer. Real 
estate agents have been and continue to be advised to conduct a diligent visual inspection of the property, to 
disclose known facts affecting the property’s value or desirability, and to attribute the source of any information 
provided and either verify the representation or disclose that the representation has not been verified. 
 

Bad faith actions by a seller of sale of vacant land result in a damages award equal $2,855,431.77, plus 
attorney’s fees and costs. 
Schellinger Brothers v. Cotter (2016) 2 Cal.App. 5th 984. 

 
Issue:  Whether seller breached the contract in bad faith through various egregious acts. 
 
Held:  Yes.  
 
Facts:  Over a 15-year period. Plaintiff developers sought to develop a 21-acre tract of land in the City of 
Sebastopol known as Laguna Vista, from James Cotter.  In a prior case, the developer sued the City for delaying 
CEQA review for five years, and lost because the court reasoned the developer kept changing the scope of the 
project. (Schellinger I). Then Cotter sued the developer for breach of contract to purchase the property and lost 
at trial, ruling that the developer’s actions were reasonable.  On appeal the trial court judgment was affirmed and 
stated, “the history of this dispute would bring tears to the eyes of a brass monkey.”  (Schellinger II).  Then 
Schellinger commenced a third round of litigation suing the seller for breach of contract and the trial court 
awarded $2,855,431.77 in favor of the developer, and an award of attorney’s fees and costs.  The Court of Appeal 
affirmed holding seller committed an “egregious breach of contract animated by “bad faith” Expenses property 
incurred in preparing to enter upon the land and consequential damages are recoverable by Civil Code section 
3306 [Contract to Convey Land]. 
 
Cotter hire a contractor without a permit to dig a ditch on the property to purported address drainage concerns 
and damaged sensitive wetlands, causing all the bureaucratic agencies to go into high alert, and a significant cost 
to restore damaged habitat.  The contractor’s deposition testimony was quoted and admitted that Cotter asked the 
contractor lie about what he knew about the trench.  Then Cotter attempted to donated the property to the City 
despite the fact that the developer had spent 15 years and $3 million dollars trying to obtain approvals.       
 
The Decision:  The Court of Appeal acknowledge the normal remedy for a seller failing to perform is specific 
performance, but that would be an inadequate remedy here, where the seller essentially committed waste.  All of 
seller’s efforts to scuttle the contract were discussed:  failure to sign documents for a lot line adjustment, 
attempting to sell to a third party, attempting to donate the property to the City, and hiring a contractor to create 
an environmental disaster, e.g. waste, made it easy for the Court of Appeal to affirm. 
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Why this Case is Important.  I often advise sellers of real property who call me how to terminate their contract 
that it must be done the old fashion way, by agreement, and often the payment of money.  Seller cannot understand 
many times why they cannot break the contract, seeming not to understand the very essence of the concept of a 
binding agreement.  Bad faith actors beware; the judicial system is wise to you.      
 
 

 
EASEMENTS, ADVERSE POSSESSION & BOUNDARIES 

Prepared by Riley Hurd (Ragghianti Freitas LLP) 
 

LEGISLATION:  
 

AB 2651 (Gomez) – Greenway Easements 
* This act took effect as an urgency measure on September 22, 2016. 

 
The Greenway Development and Sustainment Act introduced in 2015 (AB 1251-Gomez) applies certain creation 
and transfer provisions similar to those of conservation easements to greenway easements. The act defines various 
terms including “greenway” to mean certain types of travel corridors that incorporate an array of amenities for 
users of the corridor and nearby communities, and “greenway easement,” to mean a limitation in a deed, will, or 
other instrument for the purpose of developing greenways adjacent to urban waterways. The act provides that a 
recorded greenway easement constitutes an enforceable restriction for purposes of certain property tax provisions.  
 
This 2016 act requires a greenway to incorporate an array of amenities only within an urbanized area. The 2016 
act includes easements created for the purpose of preserving greenways adjacent to urban waterways as greenway 
easements. The act requires greenway easements created for the purpose of developing greenways to be consistent 
with restoration efforts undertaken at the adjacent urban waterways at the time of the creation of the easement.  
 
The 2015 act requires that a greenway reflect specified design standards applicable for each affected local agency 
as documented in the local agency’s applicable planning document. The 2016 act requires that these design 
standards be consistent with plans and facilities for controlling the floodwaters of rivers and tributaries. 
 
Existing law includes greenways as defined in the 2015 Act in the “open space” land for the purposes of the open 
space element of a general plan. The 2016 act instead specifies that greenways be included in the land use element 
of a general plan. 

 
 
CASE LAW: 
 

Civil Code § 1009 prevents the creation of implied dedications on private property after its effective date of 
1972. Public's intermittent use of fire road easement and abandoned fire road as hiking trails did not place 
owners' predecessors on notice that property was at risk of implied dedication.  
Friends of the Hastain Trail v Coldwater Dev., LLC (2016) 1 Cal. App. 5th 1013. 

 
In the early 20th century, the Beverly Hills and Los Angeles fire departments constructed fire roads in 
mountainous areas near the cities, including two parallel roads on defendants' property. The older of the two 
fire roads was abandoned in 1940 and became a hiking destination known as the Peak Trail. The Peak Trail 
was later replaced by the Hastain Trail, which partially ran through defendants' property. The Hastain Trail was 
frequently used by members of the public for hiking and other recreational activities. Defendants sought to 
close the trail in order to construct large homes.  
 
Plaintiffs sued defendants to quiet title to the Hastain Trail, alleging that the trail had been impliedly dedicated 
to the public as a result of 50 years of public use, including 5 years of open and continuous use. The trial court 
ruled in favor of plaintiffs, finding that an implied dedication had occurred.  
 
The Second District Court of Appeal reversed. As a preliminary matter, the court of appeal agreed with the trial 
court that the doctrine of implied dedication set forth in Gion v City of Santa Cruz (1970) 2 Cal. 3d 29 was not 
limited to beach or shoreline property and applied to the trails. In Gion, the California Supreme Court held that 
an implied dedication occurs when the public has used the land "for a period of more than five years with full 
knowledge of the owner, without asking or receiving permission to do so and without objection being made by 
anyone." To be sufficient for implied dedication, however, the alleged use must "clearly indicate to the owner 
that [the] property is in danger of being dedicated." County of Orange v Chandler Sherman Corp. (1976) 54 
CA3d 561. A landowner's intent to dedicate property to public use must be clear from the circumstances. In 
this action to establish a public right of way over a fire road, a wilderness fire road is a conditional, temporary 
public easement, existing only for so long as and to the extent needed to help protect against fire so the 
landowner could not reasonably contemplate that hikers’ use of the road would become permanent.  



5 
 

 
Here, the public's use of the trail could not have given defendants' predecessors notice that their property was 
at risk of a public dedication because the fire trail was not their property—it was simply a public easement on 
their property. Moreover, fire roads are considered temporary easements; landowners may remove them when 
they are no longer necessary for fire protection. Thus, no reasonable owner would anticipate that a fire road 
running over its property might become a permanent hiking trail. With respect to the Peak Trail/Hastain Trail, 
which ran over the abandoned fire road, the court of appeal found that the plaintiffs’ use of the trail was too 
sparse to place a reasonable owner on notice that the trail was in danger of public dedication.  
 
 
 
 

LAND USE 
Prepared by Riley Hurd (Ragghianti Freitas LLP) 

 
LEGISLATION: 

 
SB 122- California Environmental Quality Act: Record of Proceedings 

 
This bill requires: (1) the lead agency to concurrently prepare the administrative record with the administrative 
process, upon the request of the applicant and the consent of the agency, at the sole cost of the applicant, and 
certify the record within 30 days after filing the notice of determination; and (2) directs OPR to implement an 
online public database of all CEQA documents and notices, and requires lead agencies to submit these documents 
in either hard-copy or electronic format, as determined by OPR. 
 

AB 2208- Housing Elements: Airspace 
 

The Planning and Zoning Law provides that fulfillment of a community’s regional housing needs can be met 
through the production of residential property designated in the Housing Element. The Housing Element must 
contain an inventory of land suitable for residential development, and requires that inventory to be used to identify 
sites that can be developed for housing within the planning period and that are sufficient to provide for the 
jurisdiction’s share of the regional housing needs for all income levels. This act expands the Housing Element 
inventory of land suitable for residential development to include the airspace above sites owned or leased by a 
city, county, or city and county.  
 

AB 2180- Land Use: Development Project Review 
 

The Permit Streamlining Act (Gov’t Code §§65920-65964) establishes time periods within which the lead agency 
must approve or disapprove a development project. This act expedites the building permit process by shortening 
the number of days that a local government must take to approve a new housing project. Chapter 566 adds a new 
120 day limit for a project that is either residential only or a mixed use development in which the nonresidential 
uses are less than 50 percent of the total square footage of the project, among other conditions. The new 120 day 
period runs from the date of the lead agency's certification of the EIR for the project.   

 
SB 1069 and AB 2299- Accessory Dwelling Units 

 
Existing provisions of the Planning and Zoning Law recognize residential "second units" as "a valuable form of 
housing in California" and encourage local agencies to adopt ordinances that "are not so arbitrary, excessive, or 
burdensome" that they "unreasonably restrict" homeowners from creating second units in residential zones. Govt 
C §65852.150. In light of California's "severe housing crisis," ch 720 (SB 1069) and ch 735 (AB 2299) these bills 
amend various Government Code sections to replace the term "second unit" with "accessory dwelling unit" and 
to relax various provisions regarding parking requirements, utility connections, fees, lot density, unit size relative 
to the existing home, and building permits for accessory dwelling units.  
 

SB 32 - California Global Warming Solutions Act of 2006: emissions limit 
AB 197- State Air Resources Board: greenhouse gases: regulations 

 
To address the harmful effects of climate change, the California Global Warming Solutions Act of 2006 (Health 
& Safety Code §§38500-38599) commits California to reducing greenhouse gas (GHG) emissions to 1990 levels 
by 2020 and to continue reductions thereafter. The Act established a multiyear regulatory process, spearheaded 
by the state Air Resources Board (ARB), to adopt rules to achieve those emissions reductions. SB 32 adds a new 
target under the Act, now mandating statewide GHG emissions to be reduced to at least 40% below the 1990 
level by December 31, 2030.  
 
AB 197 makes a number of changes regarding GHG regulation: creates the Joint Legislative Committee on 
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Climate Change Policies, charged with ascertaining facts and making recommendations to the legislature on the 
state's programs, policies, and investments related to climate change; requires ARB to make available on its 
website and update, at least annually, data about the GHG emissions, criteria pollutants, and toxic air 
contaminants from stationary and mobile sources, displayed in a manner that shows changes in emission levels 
over time; requires ARB, when adopting rules regarding GHG emissions reductions to protect the state's most 
impacted and disadvantaged communities, to consider the "social costs" (defined at §38506) of GHG emissions 
(§38562.5); and requires each scoping plan update developed under the Act to identify specified information for 
each emissions reduction measure (§38562.7). 

 
 
 

CASE LAW: 
 

County's mitigated negative declaration under CEQA was proper because lay opinion arguing potential 
significant effect of “urban decay” was speculative and not substantial evidence. 
Joshua Tree Downtown Bus. Alliance v County of San Bernardino (2016) 1 Cal. App. 5th 677. 

 
Some residents and small business owners in the City of Joshua Tree objected to a proposed new 9,100 sq. ft. 
Dollar General store. County determined the proffered objections and potential impacts were social or 
economic, not environmental, and not covered by CEQA. County issued a mitigated negative declaration. 
 
The trial court issued a writ of administrative mandate, ruling that City should have prepared an EIR on the 
basis of testimony of a resident and local business owner who opined the project would create the significant 
effect of urban decay. 
 
The court of appeal reversed. Neither social nor economic effects implicate CEQA. But when it is reasonably 
foreseeable that the project might cause a physical, indirect environmental impact, such as urban decay or 
deterioration, an EIR analysis is required. Although CEQA does not define "urban decay," County offered an 
extensive definition including "visible symptoms of physical deterioration that invite vandalism, loitering, and 
graffiti that is caused by a downward spiral of business closures and multiple long term vacancies."  
 
The court of appeal found County's urban decay definition consistent with California law that urban decay 
imposes a significant effect on the physical environment. However, the court held that there were legitimate 
credibility issues regarding the speculative opinions of the local business owner's testimony regarding the 
impact of the store.  The trial court’s reliance on this speculative testimony to find substantial evidence of the 
possibility of urban decay requiring an EIR analysis was improper.  
 

Car wash and coffee shop project qualified for small structure exemption from CEQA.  
Walters v City of Redondo Beach (2016) 1 Cal. App. 5th 809. 

 
City approved a conditional use permit for construction of a car wash and an attached coffee shop on a vacant 
lot adjacent to plaintiffs' homes and zoned for commercial use. In issuing the permit, City found the project 
satisfied the requirements for the "small structure" (Class 3) categorical exemption from the California 
Environmental Quality Act (CEQA) under 14 Cal Code Regs §15303(c). Plaintiffs challenged City's decision 
by a mandate petition, which the trial court denied. The court of appeal affirmed, finding no applicable 
exception from the Class 3 exemption under these facts.  
 
Plaintiffs argued that the types of industrial equipment to be installed at the car wash facility (such as blowers, 
vacuums, air nozzles, and waste treatment) did not qualify for the "small structure" exemption from CEQA. 
The court of appeal disagreed, finding such equipment is not substantially different from the types associated 
with a store, motel, office, or restaurant (the examples specified in §15303(c)). Moreover, the Guideline 
expressly states that the "small structure" exemption is not limited to those listed examples. Plaintiffs also failed 
to present substantial evidence supporting a finding of unusual circumstances that would justify an exception 
from the "small structure" exemption. The size of the proposed building was 4080 square feet, well under the 
10,000 squarefoot limit to qualify as a "small structure" under §15303(c). There was no dispute that the project 
was to be built in an urbanized area; the surrounding area was not "environmentally sensitive"; and the project 
satisfied the other requirements of the "small structure" exemption. Considering the adjacent residential 
neighbors, City placed numerous restrictions on the permit, including limits on noise, operating hours, and the 
number of cars per month. The permit was properly issued and the project was exempt from CEQA review.  
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Prevailing party's reasonable labor costs for attorneys and paralegals to produce necessary administrative 
record were recoverable as expenses. 
No Toxic Air, Inc. v Lehigh S.W. Cement Co. (2016) 1 Cal. App. 5th 1136. 

  
Quarry had operated a cement related surface mining operation since 1903. Over the years, Quarry significantly 
expanded both geographically and in operations. In 1948, County passed zoning ordinances that required such 
mining operations to obtain use permits. In 2011, County board of supervisors passed a resolution finding: the 
quarry's surface mining rights vested; and the mining operation constituted a legal nonconforming use.  
 
Petitioner unsuccessfully challenged the County resolution by petition for writ of mandate, arguing County's 
vested rights decision was not supported by the evidence in the administrative record. Petitioner appealed the 
unfavorable trial court decision and the court of appeal affirmed.  
 
As the prevailing party, Quarry filed a memorandum of costs seeking to recover the expenses of its attorneys 
and paralegals in creating an administrative record to evidence the reasonableness of County's nonconforming 
use resolution. Petitioner filed a motion to tax costs, arguing Quarry was impermissibly seeking attorney fees, 
which is prohibited under Cal. Code of Civ. Proc. §1033.5. The trial court found the administrative record 
"extraordinarily large" and the labor costs of the attorneys and paralegals in compiling a responsive record both 
reasonable and necessary. The court granted the motion to tax costs, however, because no appellate decision 
gave it authority to award attorney and paralegal labor costs. The court of appeal reversed. Quarry cited to 
parallel law under the California Environmental Quality Act (CEQA) that allows the recovery of costs to 
produce the administrative record. The court of appeal found persuasive various CEQA cases and CCP 
§1094.5(a), which provides "[i]f the expense of preparing all or any part of the record has been borne by the 
prevailing party, the expense shall be taxable as costs."  
 
Under CEQA, the cost of preparing the administrative record is shifted away from the public and to the party 
suing the government. Otay Ranch, L.P. v County of San Diego (2014) 230 CA4th 60, which was decided after 
briefing in this case, supports the recovery of attorney and paralegal labor costs in preparing the CEQA 
administrative record. Otay Ranch is persuasive authority to find such labor costs similarly recoverable in a 
non-CEQA action under CCP §1094.5(a) (applicable to writs). 
 

In condemnation proceedings, constitutionality of dedication requirement is question for court, not jury. 
Project rule effect generally applies when it is probable at time dedication requirement is put in place that 
property subject to dedication will be included in project for which condemnation is sought.  
City of Perris v Stamper (2016) 1 Cal. 5th 576. 

 
In 1985, Owners purchased a 9.2 acre rectangular plot zoned for light industrial development. In 2005, City 
adopted a circulation element that included a realignment of Indian Avenue through a portion of the Owners’ 
property.  In January 2009, Owners rejected City's offer of $54,800 as compensation. Three months later, City 
filed an eminent domain action. At the time of the condemnation, the 9.12 acre site was being used for 
agricultural purposes, but it was agreed that light industrial use was the highest and best use of the property. 
 
The trial court held that City's dedication requirement was both constitutional and reasonably probable. The 
court denied Owners' motion that the “project effect rule” of CCP §1263.330 barred evidence that City would 
have required the property to be dedicated before granting a permit to develop the property for light industrial 
use. The parties stipulated that the value of the land, based on its undeveloped use, was $44,000. The court 
entered judgment in that amount. Owners appealed. The court of appeal reversed, concluding that the trial court 
usurped the role of the jury in determining that the dedication requirement would have been reasonably 
probable and was constitutional; and the project effect rule did not apply, so evidence of City's dedication 
requirement was admissible on the issue of just compensation. 
 
The first issue presented was whether City was required to pay for the 1.66 acre based on the land’s value as 
light industrial or agricultural. Prior case law established that when a public agency takes a portion of 
undeveloped property, which it could have lawfully required the owner to dedicate to the agency as a condition 
of developing the remainder of the property, ie a dedication requirement, the owner is entitled to compensation 
based on the undeveloped state of the property rather than its highest and best use. Such a determination requires 
factual and legal determinations before it can be applied. 
 
The California Supreme Court granted review to resolve whether the constitutionality of a dedication 
requirement must be resolved by the court or by a jury. The Supreme Court reversed.  The court ruled that the 
legality of the dedication requirement must be resolved by the trial judge since it involves mixed questions of 
law and fact in which the legal issues predominate. Under the California Constitution, a landowner has the right 
to have a jury determine the amount of just compensation owed for a taking; no similar right exists for other 
issues that arise in the course of condemnation proceedings.  
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Another question the supreme court resolved was whether the dedication requirement was a project effect that 
must be ignored in determining just compensation under CCP §1263.330. That statute provides that the fair 
market value of the property taken shall not include any increase or decrease in the value of the property that 
is attributable to, without limitation, the project for which it is taken. The project effect rule serves to prevent 
the amount of compensation owed for a taking from being altered by the project served by the taking or by any 
government action that affects the value of an intended taking.  In a condemnation action, when an agency 
claims that it would have required a dedication of some or all of the property being condemned had the property 
been developed, courts determining just compensation should look to whether that dedication requirement was 
put in place before it was probable that the property would be included in a government project.  The court 
remanded the case to the trial court to determine whether inclusion of the property in the project for which it 
was condemned was probable in 2005 when it first appeared in the circulation element as part of the new 
alignment of Indian Avenue and a dedication requirement was put in place.  
 

The statutes providing for precondemnation entry onto and geological and environmental testing on private 
property do not violate California takings clause, so long as the property owner can receive a jury trial on 
damages.  
Property Reserve, Inc. v Superior Court (Department of Water Resources) (2016) 1 Cal. 5th 151. 

 
The California Supreme Court clarified that public entities have the right to conduct environmental studies and 
geological testing on private property in order to determine the suitability of such property for government 
projects. However, the Court exercised its authority to reform, rather than invalidate, the relevant statutes to 
provide property owners the opportunity for a jury trial on damages caused by such activities. 
 
The State Department of Water Resources (DWR) wished to investigate the feasibility of building a new tunnel 
or canal in the Sacramento San Joaquin Delta to deliver water from northern California to central and southern 
California. As preliminary steps toward the project, DWR sought to conduct environmental studies and 
geological testing on more than 150 parcels of private property that the state, in the future, might seek to acquire 
through eminent domain. Utilizing the precondemnation entry statutes (CCP §§1245.010 et seq), DWR sought 
a court order authorizing it to enter the properties and conduct various testing activities, such as drilling and 
boring. 
 
The trial court granted DWR entry to conduct environmental studies and testing on the properties subject to 
certain specified limitations, but denied entry to conduct geological testing on the ground that DWR must 
initiate a classic condemnation action to conduct more invasive actions on private property. The court of appeal 
affirmed the denial of authority for the geological testing and reversed the grant of authority to conduct the 
environmental testing.   
 
The California Supreme Court reversed on both issues. The Supreme Court concluded that the procedure 
established by Cal. Civ. Code § 1245.010 et seq. specifically authorized activities such as “borings.” Therefore 
the environmental and geological testing activities were within the scope of the existing statute.  The court did 
find that the statute was deficient because it failed to afford property owners the right to a jury trial on the 
amount of damages actually incurred, as required by the California takings clause. Rather than invalidate the 
statute, the court chose to reform the precondemnation entry statutes so as to afford a property owner the option 
of obtaining a jury trial on damages. 
 

Given City's past practices in flexibly construing and applying neighborhood plan prototype (NPP) policies 
in General Plan, shopping center project was consistent with General Plan.  
Naraghi Lakes Neighborhood Preservation Ass'n v City of Modesto (2016) 1 Cal. App. 5th 9. 

 
Developer proposed a shopping center project with 170,000 square feet of leasable space on an 18 acre site, 
located on two arterial streets in an existing neighborhood. The neighborhood plan prototype (NPP) policies in 
City's general plan called for a "79 acre neighborhood shopping center, containing 60,000 to 100,000 square 
feet of gross leasable space … [to] be located at the intersection of two Arterial streets." Petitioner challenged 
the project throughout the hearing phase and associated appeal, and through the resultant CEQA EIR process. 
Petitioner asserted that the proposed shopping center project was double the stated acreage and contained 
70,000 more square feet of leasable space than arguably allowed in the NPP, thus making the project 
inconsistent with the general plan.  
 
Both the trial court and the court of appeal held the project was consistent with City's general plan. Both courts 
gave great deference to City, which had crafted the general plan and the NPPs, finding City had "unique 
competence" to interpret the NPP. Furthermore, City had construed the NPP as a flexible guide to development, 
and not as a mandatory, rigid limitation on development. Accordingly, City argued it had previously approved 
eight neighborhood shopping centers that exceeded the NPP provisions. Two other shopping center 
entitlements had been approved for the same site, but they were never built. City argued the increased size of 
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the proposed shopping center would make it "more economically viable.” The NPP provisions used the words 
"prototype" and "model" as well as stating their "intent to provide [land use] guidance," which supported City's 
more flexible construction of the NPP provisions. Further, the word "should" (reflective of a goal) is used as 
opposed to the mandatory "shall." Thus, given City's historical practice and flexible construction of the NPP, 
the shopping center project was consistent with the general plan, including the NPP provisions 
 

Discovery rule did not apply to delay running of limitations period to challenge administrative action under 
CEQA.  
Communities for a Better Env't v Bay Area Air Quality Mgmt. Dist. (2016) 1 Cal. App. 5th 715. 

 
In 2013, Kinder Morgan, an operator of an ethanol rail to truck transloading facility in Richmond, sought 
approval from the Bay Area Air Quality Management District (BAAQMD) to alter the facility to begin 
transloading crude oil instead of ethanol. BAAQMD determined the project was exempt from the California 
Environmental Quality Act (CEQA) as "ministerial" under Pub Res C §21080(b)(1), and issued a permit in 
July 2013 authorizing Kinder Morgan to begin transloading crude oil. BAAQMD did not issue the optional 
notice of exemption (NOE) that would have publicly announced its determination that the project was exempt 
from CEQA review.   
 
In February 2014, BAAQMD issued Kinder Morgan a permit to operate under modified conditions. In March 
2014, CBE filed a CEQA writ petition and complaint against BAAQMD. Respondents sought dismissal of the 
action as time-barred under Pub Res C §21167(d) because it was filed more than 180 days after the July 2013 
permit issuance, claiming that July 2013 was "the date of the public agency's decision to carry out or approve 
the project." BAAQMD moved for judgment under CCP §1094 and the other respondents demurred to the 
complaint.  
 
CBE argued that, even if the July 2013 permit issuance triggered the limitations period, the court should apply 
the discovery rule to postpone accrual of its claim and the running of the statute of limitations until the date it 
first learned of the operations, on January 31, 2014. CBE claimed it could not have learned of the project any 
earlier because BAAQMD did not give the public any notice of Kinder Morgan's switch to crude oil; and the 
"transloading operation is entirely enclosed, making the transported commodity, and any change to it, 
invisible."  
 
The trial court granted BAAQMD's CCP §1094 motion, finding the July 2013 permit issuance triggered the 
statute of limitations despite the later changes in conditions. The court also sustained the demurrers without 
leave to amend because Pub Res C §21167(d) contains no "discovery escape provision or exception." The 
legislature "must have contemplate[d] circumstances where the public wouldn't know" about an exemption 
decision because the filing of an NOE is "entirely optional" and Pub Res C §21167(d) is not limited to situations 
when the public can observe that agency approval has been given or a project has commenced.  
 
The court of appeal affirmed, holding that the discovery rule cannot be applied to delay the triggering of the 
statute of limitations under Pub Res C §21167(d), which provides 3 possible dates on which an action to 
challenge a determination that CEQA does not apply can accrue and thus trigger the running of the applicable 
CEQA limitations period: 
(1) the date of filing of an NOE under § 21152(b) which would trigger a 35 day limitations period;  
(2) if no NOE is filed, the date of an agency’s decision to carry out or approve the project, which triggers a 
180-day limitations period; and 
(3) if a project is undertaken without a formal decision by the agency any action must be filed within 180 days 
of the commencement of the project.  
 
Despite appearing sympathetic to CBE, the appellate court affirmed that a plaintiff is deemed to have 
constructive notice of a potential CEQA violation on all three alternative accrual dates specified in Pub Res C 
§21167(d). While acknowledging the importance of public participation in the CEQA process, the Court 
refused to “read an exception” into the statute of limitations to delay triggering its operation. The court observed 
that “CBE’s arguments about the proper balance between the interests of public participation and of timely 
litigation are better directed to the Legislature, not this Court.”  
 

Quiet title claim based on void deed subject to statute of limitations. 
Walters v Boosinger (2016) 2 Cal. App. 5th 421. 

 
The appellate court affirmed the trial court’s order sustaining a demurrer without leave to amend in a case 
alleging quiet title and partition. The case was a dispute over ownership of real property between plaintiff as 
the administrator of his father’s estate, and defendant, the father’s former girlfriend, arising from a 2003 grant 
deed that named both as owners of the property as joint tenants. Plaintiff alleged that a quiet title claim based 
on the theory that a grant deed was void ab initio due to the grantor’s lack of capacity can be brought at any 
time and is not subject to any statute of limitation. The court rejected this argument. The court cited the case of 
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Salazar v. Thomas (2015) 236 Cal. App. 4th 467, and affirmed that courts generally look to the underlying 
theory of relief supporting a quiet title claim to determine what statute of limitations applies.  The court 
determined that the California Code of Civil Procedure §338(d), which provides a three-year statute of 
limitation for an action on the ground of fraud or mistake applied to the matter. In the instant matter, plaintiff’s 
father had received actual notice in 2007 of defendant’s claim of ownership as a joint tenant.  Therefore, the 
cause of action accrued in 2007 and was timebarred.  The court also affirmed the trial court’s sustaining of 
defendant’s demurrer to the partition cause of action because plaintiff had no interest in the real property after 
the death of his father.  
 

City was estopped from altering terms of conditional use permit by enactment of a second permit after 
plaintiffs had relied on terms of original permit and incurred substantial expense.  
HPT IHG2 Props. Trust v City of Anaheim (2015) 243 Cal. App. 4th 188. 

 
In 1999, City issued a conditional use permit (CUP) to plaintiffs for the development of two hotels near 
Disneyland. The development of the hotel was conditioned upon certain promises that had been made by the 
City to with respect to providing parking, setbacks, and landscaping required in connection with the City’s  
planned construction of an overpass on a portion of plaintiff’s property. Extensive facts indicated that the 
plaintiff made plans based upon the City’s promises and assurances. But after the developer had initiated his 
construction, the City issued a second CUP that changed the parking configuration to a surface lot only, 
significantly reducing the originally promised parking. 
 
Plaintiff filed a petition for writ of mandate to set aside the second CUP. The trial court found that City was 
estopped to change the design approved in the first CUP and ordered the second CUP set aside. The trial court 
used an independent judicial standard of review because the evidence showed plaintiff had a fundamental 
vested right. The court of appeal affirmed.  
 
Plaintiff had submitted a parking study incorporating the ultimate site plan showing the proposed parking 
structure. The resolution approving the first CUP was based in part on the parking study, which was attached 
to and included in the CUP. Plaintiff had relied on that CUP in agreeing to develop the project. Plaintiff spent 
over $40 million to do so and complied with more expensive resort development standards for setbacks and 
landscaping. The surface parking lot built by City under the second CUP did not meet any of the resort 
development standards and included permanent easements for maintenance and access that threatened 
plaintiffs' use and enjoyment of the property. Given the first CUP, City's statements and actions, and the 
plaintiffs' reliance thereon, City was estopped from enacting and relying on the second CUP to eliminate its 
obligation to construct the parking structure on the remnant using the same setback and landscaping 
requirements as those required of plaintiffs.  
 
It has been noted that the plaintiff only sued for the vacating of the second conditional use permit, but not 
specific performance of any obligation to construct a parking structure. 
 

City’s ordinance regulating short-term vacation rentals to require legally responsible party age 30 or over 
to sign lease does not violate the Unruh Civil Rights Act because the Unruh Act only applies to businesses, 
not local governments.  
Harrison v City of Rancho Mirage (2015) 243 Cal. App. 4th 162. 

 
City passed an ordinance regulating short-term vacation rentals, with a requirement that a person age 30 or over 
sign the rental contract as a party legally responsible for the rental. The intent behind the ordinance was to stop 
negative effects of short-term occupancies on local, residential neighborhoods. A condominium owner sued 
alleging that the ordinance violated the Unruh Act by requiring him to discriminate on the basis of age. City 
demurred, asserting it was not a regulated business establishment and the Unruh Act did not apply to municipal 
legislation. The City argued that it was within its police power to enact the ordinance.   
 
Both the trial court and the court of appeal agreed. The basis for the City’s argument and the trial court’s 
decision was that the ordinance does not prohibit all persons under the age of 30 from occupying a short-term 
rental, but rather that the “responsible party” who signs the agreement be over 30. The appellate court found 
that nothing in the Unruh Act precludes legislative bodies from enacting ordinances that make age distinctions 
among adults. Because the City was not acting as a “business establishment” but was rather amending an 
existing municipal code section to increase the minimum age of a responsible person, the Unruh Act did not 
apply and the ordinance was allowed to stand. 
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Traffic analysis in EIR that found no significant traffic impact due to compliance with General Plan policy 
is insufficient. 
East Sacramento Partnerships for a Livable City v City of Sacramento (2016) 5 Cal. App. 5th 281. 

 
Developer proposed to construct the McKinley Village Project, a 336-unit urban infill residential development. 
City certified a final environmental impact report (EIR) under CEQA and approved the project. The EIR 
analyzed traffic impacts at 32 intersections and 19 roadway segments, found significant traffic impacts at some 
intersections under cumulative plus project conditions, and included a number of traffic mitigation measures 
to reduce those impacts to less than significant.  
 
Neighborhood Group challenged City's approval of the project. Among other alleged defects, Group asserted 
that City violated CEQA when it approved the project because the EIR ignored significant traffic impacts. 
Specifically, Group challenged the threshold of significance used in the EIR to determine whether traffic 
impacts were significant. City relied on policies in the mobility element of its general plan that permitted 
congested traffic conditions within the core area of City, thus finding no significant impact of congested traffic 
on neighborhood streets.  
 
The trial court denied the petition for writ of mandate. The court of appeal reversed the judgment, finding the 
traffic analysis insufficient.  The court found that compliance with a general plan policy does not conclusively 
establish there is no significant environmental impact and that the City failed to adequately explain why it 
found none in this circumstance. Certification of the final EIR was improper because there was evidence of 
significant traffic increases in the core area of City, yet the EIR contained no explanation other than compliance 
with the general plan, as required by Pub Res C §21100(c), why the traffic increases were not significant 
impacts.  
 
The court remanded the case for issuance of a writ directing City to set aside its certification of the final EIR 
and to take the action necessary to bring the transportation and circulation section into compliance with CEQA.  
The City must correct this deficiency in the EIR before considering recertification of the EIR. 
 
*On December 22, 2016, the City of Sacramento filed a request for depublication of this opinion with the 
California Supreme Court. 
 

City’s failure to maintain consistency among land use documents, and accurately update General Plan, led 
to proposed residential project being fatally inconsistent with the General Plan. 
Orange Citizens for Parks & Recreation v Superior Court (2016) 2 Cal. 5th 141. 

 
Developer proposed a 39-unit residential development project on land in the foothills of the Santa Ana 
mountains.  In 1973, the City’s planning commission adopted a resolution recommending the property’s 
designation be amended from “Open Space” to “Other Open Space and Low density (1 acre).” Later in the 
same year, the City Council adopted the Orange Park Acre Plan, and in 1977, the City Council amended the 
General Plan to permit low-density residential development in Orange Park Acres, directing that the Orange 
Park Acre Plan be revised accordingly. Despite these legislative actions and subsequent amendments to the 
City’s General Plan in 1989 and 2010, City staff never made changes to the official land use policy map in the 
General Plan’s land use elements, and as a result the property remained designated as “Open Space” in the 
General Plan.  
 
When the project was originally proposed in 2007, the City originally determined an amendment to the General 
Plan was required to approve the project. The City later changed its position, however, based on the Orange 
Park Acre Plan, as adopted in 1973, which permitted low-density residential uses on the site.  Based on this, in 
June 2011, the City Council certified an EIR for the residential project and amended the General Plan to reflect 
the original adoption of the Orange Acre Plan and to clarify that low-density residential uses were permitted 
on the project site.  
 
The California Supreme Court, however, held that the project was inconsistent with the City’s General Plan 
because none of the planning commission resolutions authorizing residential development became integrated 
into the Orange Park Acre Plan or the General Plan. The Supreme Court rejected the lower court’s finding that 
the General Plan included “contradictions and ambiguities” requiring deference to the City’s consistency 
finding. The Supreme Court withheld deference to the City of Orange’s consistency determination in part 
because of the importance of the General Plan as the “constitution for all future developments within the city 
or county” and the Court’s determination that no reasonable person could conclude that the property could be 
developed without a General Plan amendment due to the General Plan’s requirement of the Orange Park Acre 
Plan be consistent with the General Plan policies, and that the General Plan map unambiguously designated the 
Property as “Open Space.”  
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Final Supplemental EIR (FSEIR) held sufficient despite failure to identify specific additional transit 
measures and specific funding source for possibly necessary increased regional transit service. 
Mission Bay Alliance v Office of Community Investment & Infrastructure (2016) 6 Cal. App. 5th 160. 
 

Two citizens groups and one individual challenged the City and County of San Francisco’s certification of a 
tiered FSEIR for the construction of an arena for the Golden State Warriors and adjacent facilities in the Mission 
Bay South redevelopment plan area. 
 
Plaintiffs challenged several issues, including, without limitation: (1) that certain environmental issues were 
improperly “scoped –out” and there was a fair argument of potentially significant impacts; (2) mitigation 
requiring the Warriors to “work with” transit agencies to address traffic impacts was legally inadequate; and 
(3) inclusion of the Muni Transit Service Plan (“TSP”) in the project description, rather than as mitigation, 
prevented the consideration of other potential mitigation measures.  The trial court rejected all of plaintiffs' 
contentions and denied their petitions for a writ of mandate. The court of appeal affirmed.  
 
In a lengthy decision, the court held that: (1) the substantial evidence standard of review was proper, because 
the City made a determination that the project was consistent with a prior program EIR, while identifying the 
specific issues that warranted more detailed environmental review, consistent with CEQA Guidelines section 
15168. 
(2) the mitigation that required the Warriors to “work with” the transit agencies was adequate, given the 
monitoring and reporting obligations analyzing whether the Traffic Management Plan performance standards 
had been met. CEQA, specifically Pub Res C §21081 and 15 CCR §15091, permits approval of a "project with 
potential adverse impacts if binding mitigation measures have been 'required in, or incorporated into' the project 
or if '[t]hose changes or alterations are within the responsibility and jurisdiction of another public agency and 
have been, or can and should be, adopted by that other agency.'" 6 CA5th at 189, quoting Neighbors for Smart 
Rail v Exposition Metro Line Constr. Auth. (2013) 57 C4th 439, 465.  
(3) the inclusion of the TSP did not prevent consideration of other mitigation measures because the arena EIR 
fully disclosed the traffic and transit impacts of the project and analyzed both with and without the TSP under 
the same threshold to determine significance.  
(4) The court rejected the plaintiffs' challenge suggesting a specific funding source should have been identified 
for potential additional transit needs. CEQA does not require an agency to identify in the EIR a precise, 
guaranteed funding source for specific mitigation measures. In the instant matter, the proponent committed to 
implementing additional transit service mitigation measures and explained in the FSEIR there were ample, 
multiple funding sources for transit related needs, including (among others) "state and federal grants, tolls 
collected from Bay Area bridges, and a countywide 1/2cent sales tax dedicated toward funding transportation 
improvements authorized under San Francisco's Proposition K."  Such considerations provided substantial 
evidence that feasible mitigation measures actually would be implemented if the performance standards study 
and report dictated a need for additional transit options. 
• On 1/17/17, the California Supreme Court denied the losing appellants’ petition for writ of supersedeas, stay 
request, and petition for review of the First District Court of Appeal’s decision in Mission Alliance. This action 
effectively ends the CEQA challenge to the GS Warriors SF Arena project and removes the major legal hurdle 
to its construction.  
 

Neighbors failed to state valid private nuisance claim based on ordinances dealing with noise because noise 
from resort's outdoor events was neither objectively substantial nor objectively unreasonable.  
Mendez v Rancho Valencia Resort Partners, LLC (2016) 3 Cal App 5th 248. 

 
A fivestar resort intermittently held weddings and other outdoor events during summer evenings, no later than 
10:00 p.m. Resort erected a stage on its lawn and used a public address system for these events. Plaintiffs’ 
home was situated 600 feet from the lawn. They began complaining to county officials about the noise from 
the events in 2004. In 2010, rather than negotiate with Resort as two other neighboring couples had, plaintiffs 
chose to sue Resort for nuisance and sought to enjoin it from creating noise that would travel to their property. 
Plaintiffs cited to two local ordinances in support of their injunctive remedy. 
 
After the trial judge made a site visit to Resort and plaintiffs' home during an event and reviewed extensive 
evidence and testimony, the trial court denied the injunctive relief. The court of appeal affirmed.  
 
One county zoning ordinance prohibited resorts from using public address systems with a volume to the point 
one could hear words outside the property line. When the trial judge came to plaintiffs' home, he noted that he 
could hear "music, voices, applause, and laughter" and could distinguish individual words. Plaintiffs argued 
the court's finding substantiated a violation of the zoning ordinance and a finding of nuisance per se, justifying 
an injunction against Resort. But the prima facie nuisance concept addressed in the zoning ordinance described 
a public nuisance to be abated or enjoined by public officials. Nowhere did the zoning ordinance create a right 
to private equitable actions.  
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Further, plaintiffs made no showing that the violation also constituted a private nuisance to them of a different 
nature than that suffered by the general public or that the zoning ordinance was enacted to specifically protect 
plaintiffs, a condition precedent to private injunctive relief. To prove a private nuisance, the interference to 
one's use and enjoyment of land must be objectively substantial and unreasonable in the view of normally 
healthy persons with normal sensibilities. The trial court specifically found the noise from Resort was not so 
substantial or unreasonable from the viewpoint of a person of normal sensitivities.  
 
Plaintiffs also argued that a violation of the county noise ordinance supported their request for an injunction. 
Even if plaintiffs had established a prima facie violation of the noise ordinance, they still had not given 
sufficient evidence to support an injunctive order. A prima facie violation finding merely creates a rebuttable 
presumption, which the court itself rebutted by noting the noise would not be disturbing to persons of normal 
sensitivities. Plaintiffs were husband and wife. The husband was not as disturbed by the noise level as was his 
wife. The other neighbors did not join plaintiffs' suit, and no evidence showed that they were not persons with 
normal sensitivities or that the noise was objectively unreasonable. Because reasonable minds can differ and 
deference was owed to the trial court's findings—particularly that the wife had a heightened sensitivity to 
noise—no injunction could issue here. 
 

City's affordable housing ordinance was constitutional as applied to developer assessed in lieu permit fees 
for right to construct infill complex of residential rental units.  
616 Croft Ave., LLC v City of W. Hollywood (2016) 3 Cal. App. 5th 621. 

 
Developer wished to build an infill complex of 11 condominium units over land currently containing two single 
family homes. The development was subject to an affordable housing ordinance. Developer had the option of 
paying an in lieu permit fee rather than sell or rent some of the newly constructed units at specified below 
market rates, which Developer chose to do. By the time the developer finally requested building permits, the 
in-lieu housing fee had risen to $540,000.00.  
 
The trial court denied Developer's writ challenging the ordinance and the fees assessed. The court of appeal 
affirmed. The court relied on the California Supreme Court decision in California Building Industry Ass’n v. 
City of San Jose which upheld San Jose’s affordable housing ordinance as a “use restriction,” not an illegal 
taking. In-lieu options are an example of a municipality’s permissible regulation of land under its broad police 
power.  
 

Decision of lead agency whether proposal to modify project is factually new project requiring subsequent 
formal review is subject to substantial evidence standard.  
Friends of College of San Mateo Gardens v San Mateo County Community College Dist. (2016) 1 Cal. 5th 937. 

 
In a unanimous decision, the California Supreme Court rejected the position that public agency decisions 
whether to treat proposed projects as changes to previously reviewed projects or as new projects under CEQA 
should get no deference. CEQA’s “subsequent review” rules (Pub. Res. Code § 21166; CEQA Guidelines, § 
15162) embody CEQA’s concerns for finality and efficiency and implement a presumption against requiring a 
subsequent EIR for a modified project that has previously undergone CEQA review.  
 
A community college district (District) made an initial study of a project to renovate certain buildings on 
campus and to demolish others. District issued a mitigated negative declaration (MND) on the project, finding 
the project would not have a significant effect on the environment after mitigation efforts. Later the District 
considered subsequent changes to the previously reviewed project in an addendum to the MND and approved 
the demolition of an existing complex of outdated buildings and their replacement with a new parking lot, 
concluding that the changes posed no new or more severe environmental impacts than were previously 
described in the adopted MND. 
 
A community group filed suit challenging the addendum. The trial court granted a peremptory writ of mandate, 
requiring District to comply with CEQA and prepare an EIR covering the newly proposed work. The court of 
appeal affirmed, reviewing the CEQA issue as a matter of law under a de novo standard and finding the proposal 
constituted a new project entirely. The California Supreme Court reversed.  
 
The Supreme Court determined to resolve the disagreement among appellate courts regarding whether an 
agency’s determination to proceed under the “subsequent review” statutes of Pub. Res. Code § 21166 and 
CEQA Guidelines § 15162, as opposed to the statute governing initial environmental review (Pub. Res. Code 
§ 21151) is subject to the initial threshold question of law whether the modification is a “new project” as held 
in Save Our Neighborhood v Lishman (2006) 140 CA4th 1288 or a more deferential “substantial evidence” 
standard of review as held in Mani Bros. Real Estate Group v City of Los Angeles (2007) 153 CA4th 1385. The 
Lishman court applied its independent judgment to determine that the agency's later proposal constituted a new 
project, which would require full CEQA review.  
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The Supreme Court noted that the Lishman court’s focus on the similarities or lack thereof in the features 
associated with an originally-reviewed project and subsequent proposal as lacking any basis or standards in 
CEQA. The Court held this lack of objective framework for measuring the “newness” of a project would lead 
to arbitrary results. The focus on the characterization of the proposed project as “new” misses the point of 
subsequent review.  The focus is whether an original environmental document retains some informational 
value, or whether the proposed changes have rendered it wholly irrelevant. Whether the document remains 
relevant in light of the new proposal, and no supplemental EIR is necessary, is a predominantly factual question 
and within the discretion of the lead agency.  
 
On review, the court determines if the agency's decision is supported by substantial evidence. The Supreme 
Court acknowledged a gap in CEQA's statutory structure, created by enactment of statutes over time by the 
legislature.  
 
Specifically, Pub Res C §21166 does not mention an agency's subsequent environmental review obligations 
after having approved the project by a negative declaration.  The Court determined that the gap in the CEQA 
statutes is adequately filled by Guidelines §15162. § 15162(a) prohibits agencies from requiring a subsequent 
or supplemental EIR unless the agency determines “on the basis of substantial evidence in the light if the whole 
record,” that the proposed modifications will involve “substantial changes” that “will require major revisions 
of the previous EIR or negative declaration due to the involvement” of new or significantly more severe 
environmental effects. That guideline clarifies an agency's obligation for subsequent environmental review 
when the initial approval was through a negative declaration. Construing Pub Res C §21166 and Guidelines 
§15162 together, it is reasonable to find §21166 applies in the context of an initial approval by negative 
declaration and properly limits the agency's post-approval obligations. The Supreme Court remanded the case 
to the court of appeal to determine if District abused its discretion, under the substantial evidence standard, in 
approving the building complex demolition on the basis of the MND and the addendum.  
 

City's regulatory program requiring permit to operate medical marijuana dispensary was not preempted 
by federal law.  
City of Palm Springs v Luna Crest Inc. (2016) 245 Cal. App. 4th 879. 

  
City established a regulatory program requiring a permit for the operation of a medical marijuana dispensary. 
Defendant opened a medical marijuana dispensary without obtaining the required permit, contending that City's 
ordinance was preempted by federal law. City sued and obtained a preliminary injunction prohibiting the 
continued operation of the dispensary. Defendant filed a crosscomplaint challenging the provisions of the 
regulatory program, including the permit requirement. The trial court denied the request for a preliminary 
injunction against continued enforcement of City's permitting requirement. The court of appeal affirmed, 
holding that City's regulatory program for medical marijuana dispensaries was not preempted. Defendant had 
standing to challenge the permit requirement, as it had suffered an injury in being required to shut down the 
dispensary, but its claim of preemption lacked merit. No provision of City's regulatory scheme conflicted with 
any federal drug laws, nor did it require anything forbidden by the federal Controlled Substances Act (21 USC 
§§801904). The regulatory program created no obstacle to any purpose or objective of Congress to combat 
recreational drug use or to curb drug trafficking. 
 

Demurrer properly granted against plaintiffs who challenged city ordinances prohibiting operation of 
medical marijuana dispensaries. 
The Kind & Compassionate v City of Long Beach (2016) 2 Cal. App. 5th 116. 

 
Dispensaries and patients claimed that city’s initial regulation of, and then ban of, dispensaries discriminated 
against persons with disabilities.  The court held that because neither California’s Compassionate Use Act nor 
its Medical Marijuana Program granted a right of convenient access to marijuana for medicinal use, municipal 
regulation of, and bans on, medical marijuana dispensaries could not operate to discriminate against persons 
with disabilities. Further, Plaintiffs’ assertions that city ordinances regulating, and then banning, medical 
marijuana dispensaries within the city’s borders discriminated against persons with disabilities in violation of 
California’s Disabled Persons Act and Unruh Civil Rights Act, the ADA , and the federal Rehabilitation Act 
of 1973 had no merit because there was no right to convenient access to medical marijuana.  
 
 

Enactment of zoning ordinance regulating medical marijuana facilities is not necessarily a project under 
CEQA. 
Union of Medical Marijuana Patients, Inc. v City of San Diego (2016) 4 Cal. App. 5th 103. 

  
Plaintiff argued that enactment of San Diego’s zoning ordinance regulating establishment and location of 
medical marijuana cooperatives was a “project” under CEQA and required environmental review.  Plaintiff’s 
relied on Pub. Res. Code § 21080, which states that CEQA applies to discretionary projects carried out or 
approved by public agencies, and specifically lists enactment and amendment of zoning ordinances as 
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examples.  
 
The court explained that § 21080 had to be reconciled with § 21065, which defines a CEQA “project” as “an 
activity which may cause either a direct physical change in the environment, or a reasonably foreseeable 
indirect physical change in the environment” that is directly undertaken, supported, or authorized by a public 
agency. The court concluded that while § 21080 lists zoning ordinances as an example of an activity undertaken 
by a public agency, a zoning ordinance qualifies as a CEQA project only if it also satisfies that definition in 
§21065 regarding direct physical or reasonably foreseeable indirect physical change in the environment. 
 
The court held that the enactment and amendment of the zoning ordinance did not have the potential for 
resulting in “a reasonably foreseeable indirect physical change in the environment,” and was thus not a project. 
More specifically, the court ruled that the impacts alleged by appellants concerning increased travel, 
cultivation, and development did not create a reasonably foreseeable indirect physical change in the 
environment because those allegations were too speculative.  
 
2017 Update: On January 11, 2017, the California Supreme Court, by unanimous order, granted review. The 
Court identified the following issues: 
1. Is the enactment of a zoning ordinance categorically a “project” within the meaning of CEQA? 
2. Is the enactment of a zoning ordinance allowing the operation of medical marijuana cooperatives in certain 
areas the type of activity that may cause a reasonably foreseeable indirect physical change to the environment?  

 
 
 
 

COMMON INTEREST DEVELOPMENTS 
Prepared by Wanden P. Treanor, Esq. (Law Offices of Wanden Treanor) 

 
LEGISLATION: 
 

AB 2362 --Pesticide Applicators.  (Adds new Civil Code §4777.) 
The DavisStirling Common Interest Development Act (CC §§4000-6150) requires homeowners' associations to 
maintain the common areas of the development, including repairing damage caused by wooddestroying pests 
(CC §4780).   
Beginning January 1, 2017, before allowing an unlicensed pest control operator to apply pesticide to the common 
area or separate interests, the association or its agent, must provide notice.  New CC §4777.  
Specifically, written notice must be provided by the association or its agent to owners and tenants at least 48 
hours before applying any pesticide by an unlicensed pest control operator. 
The notice must identify (1) the pest(s) to be controlled, (2) the name and brand of the pesticide to be used, and 
(3) the approximate date, time, and frequency with which it will be applied, along with a statement that "The 
approximate date, time, and frequency of this pesticide application is subject to change." CC §4777(b).  The 
notice must also contain specific health warnings, and if the pesticide will be applied to the common area, the 
notice must be posted in a conspicuous place in or around the affected common area at least 48 hours before the 
application. 
 

SB 918  - Owner Contact Information; added Civil Code §4041 
 

To facilitate compliance with AB 2362 and with other regular disclosure requirements imposed on HOAs by the 
DavisStirling Act, as of January 1, 2017, a homeowners association is required to annually solicit contact 
information (for purposes of providing notice) from each member in sufficient time to have it at least 30 days 
before distributing the annual packet of disclosures, including the Annual Budget Report and Policy Statement.  
And, the owner is required to annually provide the homeowners association with the following information: 

  
• The address or addresses to which notices from the association are to be delivered. 

• An alternate or secondary address to which notices from the association are to be delivered. 

• The name and address of his or her legal representative, if any, including any person with power of attorney 
or other person who can be contacted in the event of the owner’s extended absence from the separate interest. 

• Whether the separate interest is owner-occupied, is rented out, if the parcel is developed but vacant, or if the 
parcel is undeveloped land. 

If an owner fails to provide the required information, the property address shall be deemed to be the address to 
which notices are to be delivered (not what was provided in the prior year).   
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AB 968 – Exclusive Use Common Area Maintenance & Repairs. (Passed in 2014, took effect January 1, 2017).  
 

Unless otherwise specified in the CC&Rs, the following division of maintenance, repair and replacement scheme 
is codified in the amended CC Civil Code §4775: 

 
 Maintain Repair Replace 
 
Common Area 
 

 
Association 

 
Association 

 
Association 

 
Exclusive Use  
Common Area 
 

 
Owner 

 
Association 

 
Association 

 
Separate Interest 
 

 
Owner 

 
Owner 

 
Owner 

 

24 CFR 100. - Policing for Hostile Environments  

Current Law: The FHA and FEHA prohibit discrimination based on race, color, religion, national origin, sex, 
familial status, and disability.  Associations are required to give reasonable accommodations to rules and policies 
to afford any individual suffering from a disability equal opportunity to use and enjoy their home and the common 
area.     
 
New Law:  In addition to the pre-existing requirements Associations are responsible to address “third-party” 
discriminatory housing practices.  This means intervening to prevent “hostile housing environments” or “quid 
pro quo” environments where individuals are harassed because of their race, color, religion, national origin, sex, 
familial status or disability, among other personal characteristics.  The Association is responsible to investigate 
complaints regarding discriminatory housing practices and to “take whatever actions it legally can take to end 
the harassing conduct”. 
 
Effect:  The Association may be liable if (1) it knew or should have known about the harassing conditions and 
(2) had the power to correct the conditions but failed to do so. The potential damages include out-of-pocket 
expenses, injunctive relief, emotional distress, and attorney fees. 

 
 
CASE LAW: 

 
The DavisStirling Common Interest Development Act (CC §§4000¬6150) is sometimes referred to below as ‘the 
Act”.   

 
Architectural Control/Adverse Possession: 

 
Quiet Title, Adverse Possession and removal of a retaining wall.  
Nellie Gail Ranch Owners Association v.McMullin - (2016) 4 Cal. App. 5th 982. 

 
Issue: Whether an association is prohibited from bringing a quiet title action when it tells a homeowner that it 
will not pursue construction of a non-approved wall as a violation, when at the time, is not aware of all the 
material facts, and if an owner can claim adverse possession. 
 
Facts:  Association's CC&Rs and Guidelines required homeowners to get approval from the Architectural 
Review Committee ("ARC") before constructing or making alterations to improvements on their property. 
Plaintiff-homeowner (McMullins) submitted an ARC application for, among others, the construction of a 
retaining wall, sports court, pool solar heater, outdoor staircase, and a bar area near the pool. However, the 
application failed to identify the rear property line. The ARC denied the application, explaining that a "fully 
dimensioned site plan showing property lines" was needed. Plaintiffs then submitted an application restricted 
to the pool-related improvements only (which are not located near the property lines), and this pool-related 
application was approved. 
One year later, Plaintiff submitted an application for the remaining improvements (retaining wall and sports 
court). Plaintiff spoke to an ARC committee member, who said the latest application was not necessary because 
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it was already approved. Plaintiff completed these improvements. Association realized these improvements 
were in fact not approved. However, the Board decided not to treat it as a violation and worked with Plaintiff 
to finalize a landscaping, irrigation, and drainage plan. 
 
City notified Plaintiff and Association that the wall did not comply with City's requirements. Association's 
surveyor determined that the wall was built almost entirely on the Association's property, increasing the 
Plaintiff's property size. Association sued to quiet title to the disputed property in its name, and asked for an 
injunction to require Plaintiff to remove the wall. Trial court held in favor of Association and awarded attorneys' 
fees. 
 
Holding: The trial court entered judgment for the Association on all claims and granted a mandatory injunction 
authorizing the removal of the wall and other improvements. The Plaintiffs timely appealed, claiming the HOA 
was equitably estopped from bringing the quiet title claim and that the trial court erred in denying its adverse 
possession claim. 
 
The Fourth District Court of Appeal affirmed. As a preliminary matter, the court determined that the McMullins 
forfeited their equitable estoppel claim by failing to raise it at trial. Moreover, equitable estoppel requires the 
party asserting the defense to be ignorant of the true facts and to justifiably rely on the conduct or statements 
of a party who has knowledge of such facts. Here, the Association did not know all pertinent facts - namely, 
that the retaining wall had been built entirely on its property. Additionally, the HOA's statements instructing 
the McMullins to consult its architect occurred after the McMullins had already begun construction without 
Association approval. Thus, the McMullins could not have justifiably relied on the HOA's statements in 
installing the retaining wall. 
 
The court of appeal further agreed that the McMullins failed to establish an adverse possession claim because 
they failed to pay property taxes on the disputed property. Despite the McMullins' claim that the disputed 
property had no value, substantial evidence demonstrated that property taxes were levied against the property 
but were assessed to individual homeowners according to the law concerning property taxes on common areas 
owned by homeowners associations. Thus, the McMullins' failure to pay taxes on the property precluded their 
adverse possession claim.  
 
The court also affirmed the trial court's grant of a mandatory injunction authorizing the removal of the retaining 
wall and other improvements, concluding that the McMullins were not innocent encroachers. 

 
 

Attorney’s Fees: 
 

Attorney’s fees to enforce mediation agreement.   
Rancho Mirage Country Club Homeowners Association v. Hazelbaker, (2016) 206 Cal. Rptr. 3d 233 

 
Issue:  Whether the court can award attorneys' fees and costs to the Association in an action to enforce the 
governing documents. 
 
Facts:  The Owner applied for and received approval from the Association's architectural committee to have 
certain improvements. The Association later argued that the Owners made changes which exceeded the scope 
of the approval, and would not have been approved even if it was included in the application. The parties 
participated in mediation, where an agreement was reached and signed by both parties. The agreement called 
for the Owner to make specific modifications within 60 days, to pay the Association's attorney's fees, and 
included a prevailing attorneys' fee clause with respect to any subsequent legal action relating to the agreement. 
 
However, the Owner failed to complete the modifications described in the mediation agreement within 60 days. 
The Association sued the Owner for (1) specific performance of the agreement, and (2) for declaratory relief. 
The parties reached a new agreement regarding the modifications to the property, slightly different than the 
one agreed upon at mediation. The parties could not reach a complete settlement because they continued to 
disagree about who should pay for the cost of litigation. 
 
The Association then filed a motion seeking $31,970 in attorneys' fees plus $572 in costs. Owner filed an 
opposition, but it was untimely and not considered by the court. The court granted the Association's motion, 
but granted only $18,991 in fees and $572 in costs, and denied the motion with respect to fees incurred before 
mediation.  In making this decision, the trial court stated that it was difficult to determine the nature of the 
billings because there were so many redactions. 
 
Holding(s): Affirmed the trial court's holding. Once the trial court determined the Association to be the 
prevailing party in the action, it had no discretion to deny attorney fees. This had to do with an action to enforce 
the governing documents, and the trial court properly considered the Davis-Stirling Act as the basis of recovery. 
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However, the court had authority to lower the amount of fees/costs requested in the Association's motion. 
 
 
 

Relatively small fine, large attorney fee award.    
Almanor Lakeside Villas Owners Association v. Carson, (2016) 246 Cal. App. 4th 761. 

 
Issue:  Whether the trial court abused its discretion in determining that the association was the prevailing party, 
and whether the attorneys' fees awarded to the association were reasonable. 
 
Facts:  The Almanor Lakeside Villas Owners Association (Almanor) sought to impose fines and fees of 
$19,979 on the Carsons, who owned two properties in the Almanor development, for alleged rule violations 
related to leasing their properties as shortterm vacation rentals. The trial court, noting a conflict in the 
association rules, disallowed most of the fines. It awarded Almanor $6620 in damages, and ruled against the 
Carsons on their crosscomplaint for breach of contract, private nuisance, and intentional interference with 
prospective economic advantage.  Both parties moved for attorney fees and costs under the DavisStirling Act, 
claiming that each was the prevailing party. The trial court determined Almanor to be the prevailing party under 
CC §5975 and awarded the full amount of attorney fees and costs requested by Almanor ($101,803). 
 
Holding:  The trial court held that the Davis–Stirling Act mandates the award of attorney’s fees to the 
prevailing party. The trial court has discretion to determine reasonable attorneys' fees, and the appellate court 
will only interfere if there was an abuse of discretion.  
 
Here, the trial court did not abuse its discretion in finding that the homeowner's association was the prevailing 
party and entitled to an award of attorneys' fees. The Association achieved its enforcement objectives under the 
CC&Rs. While the trial court had the discretion to reduce the amount of the fee award sought by the association, 
the amount of the attorneys' fees awarded was not unreasonable. 

 
 

Business Judgment Rule: 
 

Bad behavior still protected.   
Palm Springs Villas II Homeowners Association, Inc. v. Parth  (2016) 248 Cal. App. 4th 268 

 
Issue: Whether a Board member is protected by the Business Judgement Rule ("BJR") if he/she made decisions 
which were not in good faith, or where reasonable diligence was not exercised, where he/she made decisions 
outside the scope of his/her authority as set forth in the governing documents. 
 
Facts: Erna Parth was president and a director of plaintiff, a condominium homeowners association (HOA). 
HOA's governing documents empower the directors to take particular actions on behalf of the homeowners and 
exculpate the directors from liability for actions taken in good faith. While serving on the board, Parth 
participated in a variety of HOA transactions involving hiring and paying contractors for roofing repairs, 
walkway repaving, landscape maintenance, and security services.  Numerous problems arose regarding the 
contractors' qualifications, invoicing, quality of work, and contract renewal. 
 
The security services company sued HOA for breach of contract.  After settling with that company, HOA 
crosscomplained against Parth, alleging breach of the governing documents and breach of fiduciary duty. Parth 
moved for summary judgment on the breach of fiduciary duty claim, arguing that claim was barred by the 
business judgment rule (Corp C §7231(c)) and the exculpatory clause in the CCRs. The trial court granted 
Parth's motion, finding she had acted in good faith and without intentional misconduct, and also sustained 
Parth's demurrer to the governing documents claim.  HOA appealed. 
 
Holding: The Fourth Appellate District reversed the summary judgment, finding triable issues of material fact 
regarding whether Parth exercised reasonable diligence and regarding application of the business judgment 
rule.  
 
The court also found the trial court erred in assuming the business judgment rule would apply to Parth's actions 
that violated the governing documents. As to the claim for breach of the governing documents, the court of 
appeal affirmed the ruling sustaining Parth's demurrer without leave to amend because the document claim was 
duplicative of the cause of action for breach of fiduciary duty. 
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Corporate Status: 
 

Corporate Suspension costly.   
City of San Diego v. San Diegans for Open Government (2016) 207 Cal. Rptr. 3d 703. 

 
Issue: Whether a corporation which has its corporate status suspended has the legal capacity to sue or defend a 
civil action during its suspension. 
 
Facts:  The City filed a validation action regarding the City's plan to levy a special tax to finance its convention 
center.  Any "interested" party who objected to the City's actions were required to file an answer to the complaint 
by a July 2012 deadline.  San Diegans for Open Government ("SDOG"), a nonprofit, verified it was an interested 
party and filed an answer. The trial court entered judgment in favor of SDOG. Afterwards, SDOG filed a motion 
for attorneys' fees seeking $862,404.92. 
 
The City opposed the attorneys' fees motion, asserting that SDOG was a suspended corporation when it filed 
its answer – a fact known to both SDOG's attorney and SDOG at the time the answer was filed.  SDOG's 
corporate status was revived 4 months later. 
 
The trial court denied the City's motion to strike SDOG's motion for attorneys' fees, finding that SDOG 
prevailed in the "validation action".  However, the court raised concerns about the fact that SDOG's attorney 
knew it was suspended and therefore didn't have legal capacity to proceed with litigation. Therefore, the court 
exercised its discretion to award SDOG no fees for work done during the time it was suspended. The court 
ordered both parties to meet and confer to create a "proposed fee schedule...reflecting the arithmetic figures 
from the original ruling". 
  
The trial court granted SDOG's application for $258.629.89 in attorneys' fees. The City appealed the order, 
arguing that SDOG was not entitled to any fees whatsoever. 
 
Holding:   Reversed the trial court's ruling – SDOG was not entitled to any attorneys' fees. SDOG was a 
suspended corporation at the time it appeared in the Validation Action and its corporate status was not revived 
until well after the period to appear in the Validation Action had expired.  A corporation that has had its powers 
suspended lacks the legal capacity to prosecute or defend a civil action during its suspension.  

 
 

SLAPP  
Strategic Lawsuits Against Public Participation (SLAPP)/Anti-SLAPP Motions 

 
Board meeting a ‘public forum’ and Board speech a ‘protected activity’.   
Lee v. Silveira  (2016)_6  Cal. App. 5th 527 

 
Issue: Will an anti-SLAPP motion filed by defendant directors prevail with regard to their statements made in 
a board meeting conducting Association business? 
 
Facts:  The case involves a nine-person board. The board’s minority directors sued the majority directors solely 
for declaratory relief over allegedly failing to follow proper bid procedures when voting to renew a contract. 
The Association was not a party to this action. 
 
The majority directors filed an anti-SLAPP motion to strike the complaint, arguing that it was based on 
decisions and statements made during a board meeting, and therefore involved acts or activities “in furtherance 
of constitutionally protected activity”. 
 
The trial court denied the motion, ruling that the complaint did not involve protected activity.  The appellate 
court reversed. 
 
Holding:   Two-step analysis in determining whether claim should be stricken under anti-SLAPP statute: 
Defendant bears burden of showing the claim arises from any act in furtherance of free speech (includes 
written/oral/public forum in connection with issue of public interest). 
 
If first step is met, then burden shifts to plaintiff to prove there is a probability plaintiff will prevail on the 
claim. 
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Here, the board functions like a quasi-governmental body. The acts of the director defendants were made in 
board meeting conducting board business. Therefore, the meeting where the alleged “wrongful conduct” took 
place constitutes a public forum. The appellate court reversed, finding (1) it involved a protected activity, and 
(2) plaintiffs cannot show they will prevail on their claim. 

 
 
UNPUBLISHED CASES: 
 

Although not law, unpublished decisions are extremely valuable as they illustrate how courts address various issues 
commonly faced by common interest developments. 
 

 
Architectural Control: 

 
Large fee award for failing to submit plans found reasonable.   
Whitehawk Ranch at Hubbard Homeowner Association v. Bolin, (2016) Court of Appeal Case No. B252717 
(Unpublished) 

 
Issue: Whether the provisions in an Association's governing documents, which mandated that all members 
must submit plans and obtain approval before constructing improvements, was reasonably interpreted. 
 
Facts:  Defendant-homeowner's house burned down, and was rebuilt without sending plans to the Association 
or its Architectural Committee.  Prior to and during the rebuilding, the Association notified the Defendants that 
they were required to submit such plans and obtain approval, as requires by the (1) CC&Rs, and (2) the 
Committee's Architectural Standards.  Association sued for violation of the CC&Rs. The trial court held in 
favor of the Association, and awarded it $378,712.50 in attorneys' fees. Defendants appealed, alleging the court 
misinterpreted the CC&Rs. 
 
Holding: Affirmed trial court ruling. The Association reasonably acted in enforcing the architectural standards 
against the Defendants by demanding that she submit her plans for approval. The award of attorneys' fees was 
proper. 

 
 

Association Elections & Voting: 
 

No quorum, election null and void.   
Murphy v. Anaheim Hills Planned Community Association (2016) Court of Appeals Case No. G050817 
(Unpublished). 

 
Issue:  Whether the results of an election can be null and void if there is a finding that the required quorum 
was not present at the time the election took place. 
 
Facts:   The Association's CC&Rs set forth delegate districts, where all the members in each geographical 
district area elect a single Delegate to represent their collective voting power. Pursuant to the Bylaws, at each 
annual meeting of the Delegates, new Directors shall be elected by written ballot by a majority of Delegates as 
provided in these Bylaws. Thus, the Bylaws require a quorum of 51% of the voting power of delegates to be 
present at a board of director election. 
 
At an annual meeting in April 2013, 21 Delegates were listed as present. The Association announced that there 
was a quorum present, with more than 51% of the voting power represented at the meeting. The elections 
passed. Later, while some members were looking into removing the newly installed Board due to objections to 
policy decisions, the Association discovered that some of the Delegates were not properly elected under the 
terms of the Bylaws and CC&Rs.  
 
If the unelected people were subtracted from the count of Delegates at the April election, there was not a 
quorum of Delegates present. 
 
Plaintiffs filed a complaint seeking a declaration that the Board election was null and void, arguing that the 
Delegates who were counted to reach quorum, and who voted in the election, were not in fact qualified to serve 
as Delegates. 
 
Holding:  Affirmed trial court judgment. The court properly interpreted the governing documents in finding 
that the Board election was null and void. 
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Attorney’s Fees: 
 

Split damages, no attorney’s fees, deemed reasonable.   
Roslyn Lane, LLC v. Cave Street Homeowners Association (2016) Court of Appeal Case No. D065134 
(Unpublished)  

 
Issue: Whether the court has discretion to find that neither party prevails, as a matter of awarding either 
contractual or statutory attorneys' fees in an action to enforce the CC&Rs. 
 
Facts:  Plaintiff-homeowner sued the Association for breach of contract, breach of declaration, declaratory 
relief, and an accounting.  Plaintiff alleged that the Association breached the CC&Rs and a 2005 settlement 
agreement between them requiring the Association to make certain repairs and allow certain improvements. 
The Association filed a cross-complaint, alleging Plaintiff breached the CC&Rs by not paying assessments, 
dues, and related charges for several years, and that Association incurred attorneys' fees and costs in attempting 
to collect those amounts. 
 
The trial court awarded $117,121.60 to Plaintiff in damages, and $161,613.01 to the Association in damages. 
The Association filed a motion for attorneys' fees, asserting it was the prevailing party in the action. However, 
the court held that there was no prevailing party. Association appealed the order denying its attorney's fees 
motion. Both the CC&Rs and Civil Code provide for an attorneys' fees award to the prevailing party in an 
action to enforce the CC&Rs. 
 
Holding: Affirmed trial court judgment denying Association's motion for an award of attorneys' fees. The 
Association did not meet the burden to show the trial court abused its discretion by denying its motion and by 
finding that there was no prevailing party in the action. 

 
 

Collections/Foreclosure/Bankruptcy: 
 

No fees to third party.   
Multani v. APB Properties (2016) Court of Appeals Case No. B260610 (Unpublished) 

 
Issue: Third Party buys at Foreclosure Sale. 
 
Facts:  Plaintiff's complaint alleged that Plaintiffs became involved in a long-term dispute with the Association 
regarding unpaid assessments. The Association recorded a lien against Plaintiffs' property, and 6 months later 
announces a non-judicial foreclosure sale. The Association then sold the property at foreclosure, and the 
company that bought it then transferred its interest to APB Properties ("APB"). 
 
Plaintiffs allege that the Association failed to inform them when the foreclosure was scheduled, and when the 
sale was completed. Plaintiffs allege they first learned about the foreclosure sale after receiving an unlawful 
detainer complaint. Plaintiffs named APB as a defendant, but APB filed a motion for summary judgment. The 
trial court granted the motion in APB's favor, and awarded attorneys' fees under statutory and contractual 
authority to APB. 
 
Plaintiffs appealed alleging, among other arguments, that the trial court erred in awarding APB $70,000 in 
attorneys' fees. 
 
Holding:  Affirmed the judgment in favor of APB, but reversed the order awarding attorneys' fees to APB. 
APB is not entitled to fees under the Civil Code or the CC&Rs. 

 
 

Face value of lien.   
In re Warren (2016) Case No. 15-CV-03655-YGR (Unpublished)  

 
Issue:  Whether a bankruptcy court erred in sustaining Debtor-homeowners' objection to the Association 
secured claim, in that a prior recorded lien (by the Association) does not secure debts for unpaid assessments 
that came due after the lien was filed. 
 
Facts:   Debtor-homeowner failed to pay assessments. The Association (the Claimant) served a notice of intent 
to record a lien (the "2008 Lien") against the property for the unpaid assessments, interest, and fees in the 
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amount of $5,865.20 between December 2007 and June 2008.  More than 30 days later, the Association 
recorded a notice of lien. The 2008 Lien included language for prospective charges – meaning that it attempted 
to include any future unpaid charges.  No future liens were filed. 
 
Debtor filed for bankruptcy.  Subsequently, Association filed a secured claim for $88,796.00 for unpaid 
assessments due between December 2007 and August 2014. The bankruptcy court held in favor of Debtor's 
objection, finding that Association was only entitled to "a secured claim equal to the amount stated in the lien".  
The Association appealed. 
 
Holding:  Affirmed bankruptcy proceeding. The Association should have filed additional liens to secure its 
interest in unpaid assessments. 

 
 

IRS prevails.   
In re Guajardo (2016) Case No. BR 15-31452 DM (Unpublished)  

 
Issue:   Whether unpaid Association dues accruing after the recording of a Notice of Delinquent Assessment 
has priority over a federal tax lien. (It Depends!) 
 
Facts:   Association recorded a Notice of Delinquent Assessment asserting a lien against a condo Unit. Two 
months later, Association filed a Notice of Default and Election to Sell, but no sale occurred. The lien shows 
that Debtor owed assessments, attorneys' fees, and costs for $12,839.95. The lien also included language which 
purportedly incorporated "future defaults" for unpaid, prospective amounts. 
 
Later, the IRS filed a federal tax lien against the property. Debtor filed for bankruptcy in November 2015, and 
filed a motion to sell the Unit free and clear of liens, with proceeds to be paid to the lienholders in the following 
order: (1) first deed of trust lienholder, (2) Association, and (3) IRS. The IRS responded that the Association's 
lien cannot take priority over a federal tax lien. Association also opposed Debtor's motion. 
 
Holding:  The IRS prevailed over the HOA. The Association's lien is limited to the $12,839.95 identified in its 
lien and attached accounting, and cannot account for unpaid money owed after the lien was recorded. 

 
 

Nuisance: 
 

Owner camped on lot.  
Estates at Monarch Cove Community Association v. Rodarte  (2016) Court of Appeal Case No. G045693 
Unpublished  

 
Issue:  Whether the Association can prevent an owner from using his vacant lot as a campsite, if the property 
can only be used as a single-family residence. Also, whether such use – along with other annoying actions by 
the owner that annoys/intimidates the community – constitutes a nuisance. 
 
Facts:  The Owner bought a vacant Lot but never built a residence on it. The Association's CC&Rs require 
owners to maintain the landscaping, and prohibited the use of the property for other than a single-family 
residence. The Association sued the Owner in 2006 to keep up the landscaping, and judgment was entered in 
the Association's favor. The court required the Owner to maintain the landscaping initially installed by the 
developer to a level consistent with a specific photo depiction. 
 
The Owner failed to maintain landscaping, used the Lot as a dirty campsite, took deliberate steps to annoy 
neighbors, stared down prospective buyers, and hid in bushes while following neighbors in the dark. In 2010, 
the Association again sued the Owner for failure to maintain landscaping and violating the 2006 court order. 
Again, Association was the prevailing party. The judgment included a nuisance abatement restricting Owner 
from "being at" the Lot during a specific time frame until the owner constructed a permanent residence. 
 
On appeal, the Owner complained about a CC&R provision making them responsible for the landscaping up 
to the top of a slope and for installing an irrigation system. Next, the Owner objected to CC&Rs provisions 
which restricted them from using their property as a campsite. 
 
Holding:   Affirmed trial court's holding. The Owner was prohibited from using property as a campsite, as it 
violated the CC&Rs which stated that property is to be used for no other purpose other than a single-family 
residence. The nuisance abatement restriction was proper. 
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SLAPP 
Strategic Lawsuits Against Public Participation (SLAPP)/ Anti-SLAPP Motions 

 
Facebook page using Association’s trademark.   
Boswell v. The Retreat Community Association (2016)  Court of Appeal Case No E064171(Unpublished) 

 
Issue:  Whether a Board President is liable for intentional infliction of emotional distress to a homeowner, even 
if the President has an excuse of exercising his rights to free speech. 
 
Facts:  Plaintiff-homeowners created a Facebook page titled "What's happening in the Retreat?" resulting from 
friction between the Plaintiffs and the Association's President. The Association sued the Plaintiffs, seeking to 
prevent them from using the Association's trademark on Facebook. The Plaintiff's cross-complained against the 
Association and the President for intentional infliction of emotional distress. The Association and its President 
filed a motion to strike Plaintiffs' cross-complaint (under an anti-SLAPP motion). 
 
In opposition, Plaintiff submitted declaration describing a list of specific instances in which Association and its 
President inflicted emotional distress on them. This includes, but is not limited to the following actions: 

 
• Plaintiffs told to take down American flag because not approved by the Architectural Committee, even 

though Civil Code states associations cannot prohibit display of the flag. 
• Denial of architectural application to replace doors identical to other in the development. 
• President instructed security guards to tow Plaintiff's guest's car, even though it was issued a parking pass. 
• President took drive-by photos of Plaintiffs' residence. 
• Anonymous posting by President on a complaint website. 

  
As a result of the Association's actions, Plaintiffs alleged to have suffered from insecurity, anxiety, stress, 
paranoia, and hopelessness, and had to take medication. They were unable to enjoy their home and neighborhood. 
 
Holding:  Plaintiffs showed the probability of prevailing in cause of action for intentional infliction of emotional 
distress, but not for negligent infliction of emotional distress (lack of special relationship owed to Plaintiffs). 
Therefore, Association's Anti-SLAPP motion was affirmed in part, and reversed in part. 

 
 
 
 

CONSTRUCTION & CONSTRUCTION DEFECT 
Prepared by Scott Williams (Williams & Gumbiner LLP) 

 
LEGISLATION: 

 
ADR for public works projects (AB 626) – New §9204 added to Public Contract Code requiring state and local 
agencies, with certain exceptions, to include alternative dispute resolution procedures in public works contract 
entered into on or after January 1, 2017. The alternative dispute resolution procedures apply to claims for relief 
from liquidated damages, payment of money or damages, or payment of amounts disputed by a public entity, and 
provide for a 45-day review of such claims by public entities, a meet and confer process, and mediation.  
 
Contractor’s burden of showing substantial compliance (AB 1793) – B&P Code §7031 provides that a 
contractor performing work without a required license: (1) may be precluded from recovering any compensation 
for work performed; and (2) must disgorge all compensation paid for work performed. The statute provided a 
limited safe harbor for contractors who “substantially complied” with licensure requirements if certain conditions 
were met, including, that the contractor did not know or reasonably should not have known that he, she, or it was 
not duly licensed at the time of performance under the contract. However, the “reasonably should not have known” 
requirement was problematic because the courts have found that contractors, being subject to strict regulation, 
generally always “reasonably should” know if they are not licensed. AB 1793 amends B&P Code §7031 to remove 
this requirement. 
 
Calderon statute extended to 2024 (AB 1963) – Civil Code §6000 (Calderon), requiring that a homeowners’ 
association provide notice to a builder and participate in a dispute resolution process before filing a construction 
defect suit, was set to expire on July 1, 2017. AB 1963 extends the inoperative date to July 1, 2024. 
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Land available for residential development (AB 2208) – Under the Planning and Zoning Law (Government Code 
§§65000-66103), each city and county must include in the housing element of its general plan an inventory of land 
available for residential development. In response to California's shortage of housing, the definition of “land 
available for residential development” is amended to include the airspace above sites that are owned or leased by a 
city, county, or city and county. 
 
Contractor’s license record (SB1209) – Amends B&P Code §7124.6 to provide that accusations and 
investigations against contractors, which are already made public, shall also appear on the license record of 
qualifiers of such contractors. 
 

CASE LAW: 
 
CONSTRUCTION DEFECT: 
 

Does SB 800 provide an exclusive remedy?  
 

Background – SB 800, the Right to Repair Act, Civil Code §§895 et seq., effective January 1, 2003, is 
applicable to claims by residential property owners against builders for defective construction. The Act (i) 
provides a prelitigation procedure allowing builders to repair the defects, and (ii) creates a statutory cause of 
action for violation of specified statutory standards.  
 
The Fourth District held in Liberty Mutual Ins. Co. v. Brookfield Crystal Cove LLC (2013) 219 Cal.App.4th 98 
(rev. denied), that SB 800 does not provide an exclusive remedy for claims based on defective construction, 
and that the plaintiff may therefore sue on common law causes of action (e.g., negligence, strict liability), in 
addition to the statutory cause of action created by the statute. The Second District in Burch v. Superior Court 
(2014) 233 Cal.App.4th 1411 (rev. denied), agreed with Liberty. The Fifth District in McMillin Albany LLC v. 
Superior Court (2015) 239 Cal.App.4th 1132, disagreed, holding that SB 800 does provide an exclusive remedy, 
and that common law causes of action may no longer be asserted in actions governed by the Act. That decision 
was accepted for review and is now pending before the California Supreme Court. 
 
Meanwhile, the following two decisions have recently weighed in on the question whether the Act provides an 
exclusive remedy.  

 
SB 800 provides exclusive remedy for residential construction defect claims. 
Elliott Homes, Inc. v. Superior Court (2016) 6 Cal.App.5th 333. 
 

Based on thorough analysis of SB 800, Elliot disagreed with Liberty Mutual and agreed with McMillin that SB 
800 provides the exclusive remedy for claims involving defective residential construction.  

 
SB 800 action against product supplier requires proof of negligence. 
Acqua Vista Homeowners v. MWI, Inc. (2017) 2017 WL 371376. 
 

HOA sued MWI, the supplier of defective cast iron pipe installed throughout the condominium development. 
Under common law principles, a product manufacturer or supplier is strictly liable for defects in the product. 
However, HOA abandoned its common law claim for strict liability on the eve of trial and proceeded at trial 
on its SB 800 claim. MWI moved for a directed verdict on the ground that SB 800 requires a showing of 
negligence against a product supplier, and that HOA failed to produce any evidence of negligence by MWI. 
The motion was denied. HOA obtained a jury verdict, and judgment was entered against MWI for $24 million. 
Issue – Does §936 of the Act require proof of negligence against a product supplier? The first sentence of the 
section provides that an action against a defendant other than the developer (a designer, contractor, product 
manufacturer or material supplier) requires a showing of negligence or breach of contract. However, the last 
sentence provides, “the negligence standard in this section does not apply to any [of such defendants] with 
respect to claims for which strict liability would apply.” 
 
Held – In a lengthy review of the Act and its legislative history, applying standard principles of legislative 
construction, the court concluded that a claim against a material supplier under the Act requires proof of 
negligence. HOA having failed to introduce evidence of negligence by MWI, the court reversed the judgment 
of the trial court and ordered that judgment be entered for MWI.  
 
Offshoot – In order to reach this conclusion, the court had to necessarily conclude that the Act does not provide 
an exclusive remedy, and that the purpose of the last sentence of §936 is to distinguish common law claims 
against material suppliers, which do not require proof of negligence, from claims under the Act, which do. 
Otherwise, the last sentence would be meaningless. 
 
Next up – The Supreme Court’s ruling in McMillin on the question whether the Act provides an exclusive 



25 
 

remedy. If the Supreme Court answers in the affirmative, it will have to explain what the last sentence of §936 
means 

 
 
Builder’s failure to respond to claim released owner from SB 800 requirements. 
Blanchette v. Superior Court, 2017 WL 541939. 
 

Blanchette served the builder with an SB 800 notice of claim. The builder responded 21 days later, asserting 
that Blanchette’s notice did not provide sufficient detail as required by §910. Blanchette responded that the 
builder failed to respond to the notice of claim within 14 days, as required by §913, and that he was therefore 
excused from compliance with the Act. Blanchette then filed a construction defect against the builder. The 
builder moved to stay the action until Blanchette satisfied the prelitigation requirements of the Act, and the 
court granted the motion. Blanchette filed a petition for writ of mandate.  
 
Held – What constitutes sufficient detail will vary from case to case. The time limitations, however, are specific 
and the Act requires that the time limits be “strictly construed.” It the builder believes that the notice is 
insufficient, the builder must state that position in a timely response. Because the builder failed to do so, 
Blanchette was excused from further compliance with the Act.  

 
PRINCIPLES APPLICABLE IN CONSTRUCTION DEFECT SUITS: 

 
Rescission remedy as alternative to recovery of repair costs. 
DM Residential Fund II, LLC v First Tenn. Bank Nat'l (9th Cir 2015) 813 F.3d 876. 
 

Defendant bank sold property to plaintiff at a nonjudicial foreclosure sale. The property lacked a utilities 
easement needed to supply electricity to the home on the property. Despite learning of the easement issue 
shortly after the purchase, plaintiff waited 2 years to file suit seeking to rescind the transaction based on 
defendant's failure to disclose the defect. In the interim, plaintiff had encumbered the property, built 
improvements, and attempted to sell it. The district court granted defendant's motion for summary judgment 
on the ground that plaintiff was not entitled to the equitable remedy of rescission because he did not seek relief 
“promptly upon discovering the facts which entitle him to rescind,” as required by CC §1691. 
 
The Ninth Circuit affirmed. Plaintiff learned shortly after the purchase that the property did not have electricity 
and that he would have to purchase an additional easement to obtain it. Such circumstances would put a 
reasonable person on inquiry "as to whether there had been some wrongdoing in the sale of the residence, at 
which point a duty to investigate the wrongdoing arises."  
 
Judge Kozinski dissented, arguing that the majority erred in relying on CC §1691 and the cases decided under 
it. He also disputed the factual basis for the finding of lack of diligence and challenged the dismissal of claims 
for damages that were brought within the applicable statute of limitations. Judge Kozinski also opined that the 
matter should be certified for consideration by the California Supreme Court. 
 

Arbitration provision held unconscionable and unenforceable. 
Penilla v. Westmont Corp. (2016) 3 CA5th 205. 

 
Mobilehome park tenants filed suit against the park owner alleging contract, tort and statutory claims. The 
owner filed a motion to compel the tenants to arbitrate under an arbitration provision in their rental agreements. 
The trial court denied the motion finding the arbitration provision both procedurally and substantively 
unconscionable.  
 
The court of appeal affirmed. The court agreed that the provision was procedurally unconscionable because it 
was presented to the tenants on a take-it-or-leave-it basis. The provision was onerous in numerous respects, 
including the imposition of prohibitively high and unreasonable arbitral fees that would deter the tenants from 
asserting claims, a shortened limitations period, and unlawful limitations on punitive damages.  

 
DAMAGES: 

 
Prejudgment interest – supplier entitled to interest on amount owed. 
Watson Bowman v. RGW Construction (2016) 2 Cal.App.5th 279. 

 
RGW, the successful bidder on a Caltrans contract for the construction of a highway overpass, contracted with 
Watson to supply sealed expansion joints. Caltrans rejected Watson’s 2-cell expansion joint, but approved 
Watson’s larger, 4-cell joint. Watson and RGW disagreed on the compensation owed for the delivery of 4-cell 
joints, and Watson sued. The trial court awarded damages plus prejudgment interest under Civil Code §3287(a).  
The statute allows for the recovery of prejudgment interest where the amount of damage is “certain, or capable 
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of being made certain by calculation.” The decision provides a lengthy analysis regarding the recovery of 
interest as damages, and the certainty requirement of the statute. Held: Under the facts involved, the amount of 
damage was sufficiently certain to allow a recovery of prejudgment interest. 
 

Emotional distress – recoverable in actions founded on trespass and nuisance. 
Hensley v. San Diego Gas and Electric (2017) 7 Cal.App.5th 1337. 

 
Background – Civil Code §3333 provides the measure of recovery in tort actions: “For the breach of an 
obligation not arising from contract, the measure of damages, except where otherwise expressly provided by 
this Code, is the amount which will compensate for all the detriment proximately caused thereby, whether it 
could have been anticipated or not.” One cannot reasonably argue that emotional distress does not constitute 
detriment, the broadest term the Legislature could have used in drafting the statute. 
 
The court in Cooper v. Superior Court (1984) 153 Cal.App.3d 1008, in a brief discussion that neglected to 
mention §3333, noted that no California case has allowed recovery for emotional distress arising solely out of 
property damage, absent a threshold showing of some preexisting relationship or intentional tort, and held 
accordingly. 
 
In Erlich v. Menezes (1999) 21 Cal.4th 543, the trial court awarded emotional distress damages resulting from 
the defective construction of plaintiff’s home. The Supreme Court reversed, holding that emotional distress is 
not recoverable in a case involving the negligent performance of a contract, here the contract to construct 
plaintiff’s home. The Court, citing Cooper, observed in dicta that emotional distress is not recoverable based 
on the independent tort of negligence. 
 
The Hensley decision – Plaintiff sought recovery for emotional distress suffered when his property was 
damaged by a grass fire based on a trespass cause of action. Citing Erlich, defendant argued that emotional 
distress is not recoverable in cases involving property damage. The court of appeal distinguished between 
actions based on trespass and nuisance, in which emotional distress is recoverable, and those based on tort and 
contract, in which it is not.  
 
Gap in logic – The court cited §3333 as authority for the recovery of emotional distress damages in trespass 
and nuisance actions, but failed to explain why that same all-the-detriment standard would not allow recovery 
for emotional distress in a negligence action, or why negligence actions should otherwise be distinguished from 
trespass and nuisance actions in terms of recovering for emotional distress.  
 
Emotional distress in future defect suits – In a construction defect case with good facts involving severe 
emotional distress, one might consider challenging the above authorities as being inconsistent with §3333.  

 
OWNER LIABILITY FOR JOB SITE INJURIES: 

 
The Hooker exception for job site injuries suffered by employees of independent contractors. 
 
Background – Subject to certain exceptions, when a general contractor hires a subcontractor, the general 
contractor is not liable for injuries that occur to the subcontractor's employees on the job site. By hiring an 
independent contractor, the hirer implicitly delegates to the contractor any tort law duty it owes to the 
contractor's employees to ensure the safety of the specific workplace that is the subject of the contract. The 
Supreme Court in Hooker v. Department of Transportation (2002) 27 Cal.4th 198, adopted an exception to this 
rule where the general contractor is actively involved in, or asserts control over, the manner of performance of 
the contracted work. 
 
The two decisions below involved suits by subcontractors’ employees against general contractors for injuries 
suffered on the job, each claiming applicability of the Hooker exception. 
 

Owner liable for injury suffered by employee of contractor on job site. 
Regalado v. Callaghan (2016) 3 Cal.App.5th 582. 

 
Held – (i) The evidence supported a finding that the owner retained control over safety conditions for employee, 
and negligently exercised his retained control over safety conditions in a manner that affirmatively contributed 
to employee's injuries; (ii) also, under the collateral source rule, the subcontractor’s continued payment of 
wages to employee did not decrease the owner's liability to the employee.  
 

No liability for job site injury because owner did not retain control over job site. 
Khosh v. Staples Construction (2016) 4 Cal.App.5th 712. 

 
Held – (i) A fact issue existed as to whether the general contractor retained control over safety at work site; (ii) 
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the general contractor did not negligently exercise retained control over the work site; and (iii) the general 
contractor's alleged failure to comply with regulations did not amount to an affirmative contribution to 
subcontractor’s employee’s injury. 

 
LIABILITY INSURANCE: 

 
Accrual of contribution action tolled until underlying action concluded. 
Underwriters of Interest v ProBuilders Specialty Ins. Co. (2015) 241 CA4th 721. 

 
Pacific Trades and other builders were sued by owners of single family homes for defective construction. 
Underwriters undertook Pacific’s defense in 2007, but another insurer, ProBuilders declined to defend based 
on the “other insurance” clause in its policy. Underwriters settled the case in 2010 and subsequently filed an 
action for equitable contribution from ProBuilders in 2012. ProBuilders moved for summary judgment based 
on (i) the “other insurance” clause, and (ii) the 2-year statute of limitations applicable to contribution claims. 
The trial court granted the motion based on the first ground. 
 
The court of appeal followed the Supreme Court’s holding in Lambert v Commonwealth Land Title Ins. Co. 
(1991) 53 Cal.3d 1072, 1077, wherein the Court noted that since a trial could last more than the 2-year statute 
of limitations, an insured's ability to vindicate the defense obligation could expire before the end of trial—a 
"grim" and "untenable" result. The court of appeal applied equitable tolling from November 2007 (when the 
contribution action accrued) until all of the defense obligations in the underlying action were terminated by 
final judgment in the underlying action in October 2010. This holding obviates the need for an insurer seeking 
contribution to keep amending its complaint or to file a new complaint for each unpaid defense payment, thus 
preserving judicial economy. 
 

Public policy precluded later insurer from limiting coverage. 
Certain Underwriters at Lloyds v. Arch Specialty (2016) 246 Cal.App.4th 418. 

 
Framecon, a framing contractor, was sued as one of several defendants in a construction defect suit. 
Underwriters and Arch issued successive CGL policies to Framecon covering the period it worked on the 
project in question. Both insurers agreed to indemnify Framecon, but Arch, the later insurer, refused to share 
in defense costs on the ground that the “other insurance” clause in its policy limited coverage to situations 
where no other primary insurer was available.  
 
Held – The court undertook a thorough analysis of “other insurance” clauses, noting that such clauses that 
attempt to shift the burden from one primary insurer to another have been “the objects of judicial distrust.” The 
court concluded that enforcement of the “other insurance” clause in Arch’s policy would violate public policy 
and therefore held that it was unenforceable.  
 

Judgment amended to name GC’s insurer as judgment debtor. 
Hearn Pacific v. Second Generation Roofing (2016) 247 Cal.App.4th 117. 

 
Roofing subcontractor successfully defended indemnity claim by GC in construction defect suit. Judgment was 
entered for the roofer, including an award for prevailing party attorney fees. The roofer moved to amend the 
judgment to name the GC’s insurer as a judgment debtor. The insurer had taken an assignment of the GC’s 
contractual indemnity rights, and was therefore the real party in interest. The motion was denied and the roofer 
appealed. 
 
 The case turned on the court’s analysis and interpretation of CCP §368.5, which allows for the substitution in 
an action of a party to whom a transfer of interest in the action has been made. Held: Under the circumstances 
here, the trial court should have amended the judgment to name the insurer as a judgment debtor. 
 

No coverage for willful misconduct under CCP 337.15(f). 
Swiss Re International v. Comac Investments, 2016 WL 5394087. 

 
An HOA filed a construction defect suit against Comac more than 10 years after the project was completed. To 
get around the 10-year limitation imposed by CCP §337.15, the HOA asserted that Comac was guilty of willful 
misconduct in order to invoke the exception contained in §337.15(f), applicable to “actions based on willful 
misconduct or fraudulent concealment.” Comac’s insurer brought a declaratory relief action in the federal 
district court for the Northern District of California, contending that Comac’s willful misconduct is not covered 
under the policy and that it therefore had no duty to defend. 
 
The district court agreed, holding that the HOA suit did not allege an “accident” covered by the policy, that the 
“expected or intended from the standpoint of the insured” exclusion in the policy applied, and that Insurance 
Code §533 – “an insurer is not liable for a loss caused by the wilful act of the insured” – also precluded 
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coverage.  
 
Bottom line – Asserting willful misconduct gets you around the 10-year statute, but, if California courts follow 
Swiss Re, it leaves you without coverage – so you need to make sure you are suing a solvent defendant. 
 

Interpretation of CGL provisions: (i) accident; (ii) supplementary payments. 
Navigators v. Moorefield Construction (2016) 6 Cal.App.5th 1258. 

 
Owner filed a construction defect suit against the developer and GC of a commercial building. The GC’s 
insurer, Navigators, accepted the defense. The case was subsequently settled for $1.3 million, consisting of 
both damages and contractual attorney fees, including contributions by Navigators of its $1 million policy 
limits and $150,000 by the GC. Meanwhile, Navigators filed a declaratory relief suit against the GC regarding 
its duties to defend and indemnify. The trial court in that suit ruled that Navigators did not have a duty to 
indemnify the GC, that the GC failed to meet it burden of proving what portion of the $1 million paid by 
Navigators was for supplemental payments (attorney fees), and entered judgment requiring that the GC 
reimburse Navigators for the $1 million paid. The GC appealed. 
 
Accident – Evidence at trial established that the flooring failure was due to installation of flooring tile over a 
concrete slab that emitted moisture vapor in excess of specifications; and, that the GC was aware of this but 
instructed the flooring subcontractor to install the flooring anyway. Following a lengthy legal analysis, the 
court of appeal held that the GC’s conduct was not an “accident” under the policy because it was the result of 
a deliberate decision made with knowledge of the consequences. 
 
Supplementary payments – The SP provision in a CGL policy includes attorney fees when they are or would 
be taxable as costs against the insured (e.g., prevailing party attorney fees under a contract). The SP provision 
is tied to an insurer’s duty to defend, not the insurer’s duty to indemnify. Here, Navigators had a duty to defend 
the GC at the time of the settlement because there was a potential for coverage of the claim that the GC was 
responsible for the flooring failure. Navigators therefore had a duty to compensate the GC under the SP 
provision of the policy. 
 
Burden of proof – The GC was only obligated to reimburse Navigators for that portion of its $1 million 
settlement contribution that was paid for damages, not the portion paid for attorney fees. However, Navigators, 
not the GC, had the burden of proving what portion of the settlement contribution was for damages. 
Accordingly, the case was remanded for a new trial on the question of apportionment.   

 
 
CONSTRUCTION CONTRACTS & DISPUTES: 
 

Mechanics’ liens – actual completion, not substantial completion, required. 
Picerne Construction Corp. v. Castellano Villas (2016) 244 Cal.App.4th 1201. 

 
Picerne contracted to build an apartment complex for the owner. After the project was completed, Picerne 
recorded a mechanic’s lien and filed suit to foreclose on the lien. The trial court entered judgment for Picerne 
and the court of appeal affirmed. The decision includes an informative discussion regarding mechanics’ liens.  
The court held: (i) The owner's acceptance of the project triggered the 90-day period in which Picerne was 
required to file a mechanic’s lien claim; (ii) public policy supported an interpretation of completion of a project 
as actual completion, rather than substantial completion, under the mechanics’ lien statute; and (iii) as a matter 
of apparent first impression, each of the buildings within the project was not a separate residential unit. 
 

Competitive bidding – not required for work by district’s own labor force. 
Construction Industry v. Ross Valley Sanitary Dist. (2016) 244 Cal.App.4th 1303. 

 
Trade association brought action against sanitary district for declaratory and writ relief challenging district's 
engagement of its own work force to complete a sewer system improvement project. Judge Roy Chernus 
granted a peremptory writ of mandate and the district appealed. 
 
Public Contract Code §20803 requires competitive bidding for sanitary district projects in excess of $15,000. 
Held: As a matter of statutory interpretation, the statute is inapplicable when a district performs work using its 
own labor force.  
 

Retention withholding – decision to stop withholding did not trigger duty to pay prior retentions. 
Blois Constr., Inc. v FCI/Fluor/Parsons (2016) 245 Cal.App.4th 1091. 

 
A public transit agency contracted with FCI to construct a light rail line. FCI subcontracted with Blois for work 
on the project. Both contacts contained a provision for the retention of 10 percent of the progress payments due 
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pending completion of the project. Half way through the project, the agency stopped withholding retentions. 
Blois sued FCI for the retentions previously withheld plus penalties under Public Contracting Code §7107(f). 
Held: The agency’s decision to stop withholding retentions did not trigger a duty on the part of FCI to pay Blois 
the retentions previously withheld, while the agency was withholding retentions from FCI. 
 

Promissory estoppel – general contractor did not reasonably rely on bid price.  
Flintco Pac., Inc. v TEC Mgmt. Consultants, Inc. (2016) 1 Cal.App.5th 727. 

 
Defendant/subcontractor TEC submitted a bid to plaintiff/general contractor Flintco on a project to construct 
new building. The bid contained terms and conditions that affected the bid price. Flintco used TEC's bid price 
in compiling its own bid to the owner. Flintco was awarded the contract and sent TEC a standard-form 
subcontract, which differed materially from TEC's bid. TEC refused to sign the subcontract. Flintco secured 
another subcontractor for the work and sued TEC on a theory of promissory estoppel, seeking the difference 
between TEC's bid and the amount Flintco was required to pay the replacement contractor. The trial court 
entered judgment in favor of TEC finding that Flintco did not reasonably rely on TEC’s bid price without 
considering the material conditions stated in TEC’s bid, and that the proposed subcontract Flintco sent TEC 
constituted a counteroffer which agave TEC the right to withdraw its bid.  
 
Held: While a general contractor may recover damages incurred as a result of its reasonable reliance on a 
subcontractor's mistaken bid under the theory of promissory estoppel, there was no reasonable reliance by 
Flintco here.  

 
 
 
 

FINANCE  -  MORTGAGE LOANS & FORECLOSURES 
Prepared by Spencer P. Scheer (Scheer Law Group, LLP) 

 
LEGISLATION: 
 

Dodd Frank Mortgage Service Rules:  
 

Primary Coverage Areas: Error Resolution Process (12 CFR 1024.35); Early Intervention Requirements (12 CFR 
1024.39 40); Mortgage Services Rules (12 CFR 1024.41).  Effective date for most provisions was January 10, 
2014.  Exemptions for many but not all of requirements for “smaller servicers” (12 CFR 1026.41), but note: 12 
CFR 1024.41(j), requiring that smaller servicers wait 120 days before foreclosing, except when stated exceptions 
applicable). 

 
2016 Amendments to Mortgage Servicing Rules:  
 

The 2013 Mortgage Servicing Rules took effect on 1.1.14. The 2016 Amendments have an effective date of 
10.19.17, with exceptions for bankruptcy periodic statements and successor in interest provisions, which have 
effective dates of 4.19.18.  
 
See CFPB, Summary of Amendments to Mortgage Servicing Rules (11.30.16), at 
https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/201611_cfpb_Mortserv_guide_v3.pdf 

 
California SB 1150 (Survivor Bill of Rights):  

Passed 9.29.16, effective January 2017.   SB 1150 (See Civ. Code § 2920.7) clarifies the responsibilities of a 
mortgage servicer when a borrower dies and leaves a surviving homeowner who is not on the loan. The Bill is 
designed to facilitate the ability of the successor and lender to communicate. In addition and in appropriate 
circumstances, the Bill allows a qualified successor to assume the loan, obtain foreclosure prevention alternatives, 
and/or sue under HOBR.  Note: There are exclusions when a servicer complies with corollary requirements under 
federal law (See Civ. Code § 2920.7(k)). 

 
CASE LAW: 
 

Improper Assignment of Deed of Trust renders Assignment Voidable Not Void: Update Yvonova:  
 

Yhudai v Impac Funding Corp. (2016) 1 Cal.App.5th 1252. The Court held that a late assignment to a trust under 
New York law rendered the assignment voidable not void.  Previously, the California Supreme Court held that a 
borrower may challenge a transferee beneficiary's authority to foreclose on the borrower's property if the 
assignment was void. However, an assignment that is merely voidable does not support a wrongful foreclosure 
action (See Yvanova v New Century Mortgage Corp. (2016) 62 Cal.4th 919). Ynanova reconciled conflicting 

https://s3.amazonaws.com/files.consumerfinance.gov/f/documents/201611_cfpb_Mortserv_guide_v3.pdf
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cases in the 4th and 5th DCA, including Glaski v Bank of America (2013) 218 Ca.App.4th 1079, which held that 
a late assignment of a loan after the trust closing date was in fact void under New York case law. The New York 
case relied on by the court in Glaski was overturned, resulting in the decision in the Yhudai case.  See also Kalnoki 
v. First American Trustee Servicing Solutions, LLC No. C073207, 2017 WL 432846, at *1 (Cal. Ct. App. Feb. 1, 
2017), holding assignment to securitized trust made after trust's closing date is merely voidable not void. 

What also makes the Yhudai case noteworthy is that the court reaffirmed that it is the transfer of the note 
that is the primary consideration of whether rights transfer under a loan, not the assignment of the deed of 
trust 

 
Expansion and Evolution of Duty of Care owed by Lender to Borrower in Loan Workout Context.  

 
➢ Duty owed: Yes: Jolley v. Chase Home Finance, LLC, 213 Cal.App.4th 872, ???, 153 Cal. Rptr. 3d 546 

(2013), as modified on denial of reh’g (Mar. 7, 2013),  applying examination of 8 factors (“Biakanja Factors”) 
cited in Biakanja v. Irving (1958) 49 Cal.2d 647, 650, 320 P.2d 16, in context of commercial loan workout. 
Case not generally followed. 

 
➢ No Duty:  Lueras v. BAC Home Loans Servicing, LP, 221 Cal. App.4th 49 (Cal. App. 4th Dist. 2013), relying 

on Nymark v Heart Fed. Sav. & Loan Ass'n (1991) 231 CA3d 1089, holding that a lender and its servicer 
owe no duty of care (in loan workout context) to borrower if lender’s involvement in transaction does not 
exceed conventional scope of lender in financial transaction. Court deemed loan workout/modification to be 
an extension of a conventional lender function and therefore to fall within the purview. See also Shupe v. 
Nationstar Mortg. LLC, No. 216CV01221MCECMK, 2017 WL 431083, at *5 (E.D. Cal. Jan. 31, 2017), 
Deschaine v IndyMac Mort.Servs., 617 Fed. Appx. 690, 693 (9th Cir 2015). 

 
➢ New Secondary Duty of Care Once Loan Modification Application Processed:  While there may be no 

general duty under Nymark and its progeny in the loan workout context, a limited secondary duty may arise 
to act promptly and reasonably in the loan workout context when a lender or servicer takes accepts a loan 
modification application. Alvarez v. BAC Home Loans Servicing, L.P., 228 Cal. App. 4th 941 (Cal. App. 1st 
Dist. 2014).  

 
➢ “Back Door” Imposition of  Duty to Lender via Servicer, Applying Biakanja Factors:  Daniels v Select 

Portfolio Servicing, Inc. (2016)246 Cal.App.4th 1150,  held that when a lender acquires by assignment a loan 
being administered by a loan servicer, the lender may be liable to the borrower for misrepresentations made 
by the loan servicer, as the lender's agent, after that assignment; and, a loan servicer may owe a duty of care 
to a borrower through application of the Biakanja Factors, even though the lender’s involvement in the loan 
does not exceed its conventional role. This blurs the prior distinctions. Accordingly, under Daniels if no duty 
generally arises in a conventional loan transaction (including loan workout/modifications) a borrower can 
still assert that application of the Biakanja factors, allows a secondary basis to impose a duty on the servicer, 
and if the servicer has a duty, the lender does as well via agency theories.   See also Clinton v. Select Portfolio 
Servicing, Inc., No. 2:16-CV-02228-WHO, 2016 WL 7034895 (E.D. Cal. Dec. 2, 2016), holding that servicer 
has duty to exercise reasonable care in handling borrower’s loan modification application, and applying the 
Biakanja factors.  

Does a Lender Have to Review Serial Loan Modification Requests or Stop a Foreclosure after Proper Review 
and Denial, or Default Under Prior Loan Modification Agreement? 

 
➢ General Law: A borrower does not have a general right to a second loan modification or the right to submit 

serial loan modification applications after an application has been evaluated or a fair opportunity to be 
evaluated has occurred.  In addition,  HOBR Civ. Code §  2923.6 limits the ability of a lender to issue a notice 
of default or a notice of sale, or conduct a trustee's sale on a “first lien loan modification” until one of three 
conditions occur: (1) the mortgage servicer makes a written determination that the borrower is not eligible 
for a first lien loan modification, and any appeal period has expired; (2) the borrower does not accept an 
offered first lien loan modification within fourteen days of the offer; or (3) the borrower accepts a written 
first lien loan modification, but defaults on, or otherwise breaches the borrower's obligations under, the first 
lien loan modification. Cal. Civ. Code § 2923.6(c). These general principals have raised many questions, 
including the following: 

 
➢ If Loan Modification was Granted or an Application for Loan Modification was Properly Reviewed, 

Does a Subsequent Modification Application, after the Enactment of HOBR, Stop Foreclosure or 
Trigger Rights to a Second Loan Modification? “No”, per Ivey v. JP Morgan Chase Bank, N.A., No. 16-
CV-00610-HSG, 2016 WL 4502587, at *3 (N.D. Cal. Aug. 29, 2016), finding that although in CA, statutes 
are not applied retroactively in absence of clear legislative intent, that Section 2923.6 (g) expressly allows 
lenders to foreclose on borrowers who were already evaluated or afforded a fair opportunity to be evaluated 
for a first lien loan modification prior to January 1, 2013. 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=le&search=221+Cal.+App.+4th+49
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=I59df74300bed11e6981be831f2f2ac24&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118562&pubNum=0000231&originatingDoc=I59df74300bed11e6981be831f2f2ac24&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Search%29
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o Important Note: Accordingly, the borrower gets one “bite at the apple” and either obtains a loan 
modification, is properly evaluated and denied, or refuses the offer of a loan mod.  Review of serial 
loan modification applications is not required. However, there is limited borrower recourse to seek 
further review based on “material change in circumstances”, which if asserted, requires that the 
foreclosure not go forward until review of alleged change in circumstances occurs (See discussion 
below). But See pending changes to TILA/RESPA Mortgage Servicing Rules (12 CFR § 
1024.41(b)(2)(i)). 

 
➢ When Borrower Defaults after Prior Loan Modification Granted, is the Lender Required to Stop 

Foreclosure when Borrower submits a new Application, under the claim that there is a “Material 
Change in Circumstances.” Yes but with caveats: In Ivey v. JP Morgan Chase Bank, N.A., No. 16-CV-
00610-HSG, 2016 WL 4502587, at *3 (N.D. Cal. Aug. 29, 2016), the Court held that a prior loan modification 
does not bar further review for additional modification relief based on  changed circumstances. In this case, 
the borrower did not show material changed circumstances by merely submitting a new modification 
application. The Court cited an example of what could be sufficient ($2,400 salary increase from new 
employment and supplying documentation sufficient at the pleading stage, citing  Vasquez v. Bank of Am., 
N.A., Case No. 13-CV-02902-JST, 2013 WL 6001924, at *2, 8 (N.D. Cal. Nov. 12, 2013), and what has been 
held insufficient (informing the lender of dwindling take home pay due to increased costs of living is 
insufficient, citing Mann v. Bank of Am., N.A., Case No. 5:13-CV-02293-CAS, 2014 WL 495617, at *4 (C.D. 
Cal. Feb. 3, 2014).  See also Marques v. Wells Fargo Bank, N.A., No. 16-CV-03973-YGR, 2016 WL 
5942329, at *4 (N.D. Cal. Oct. 13, 2016), where Wells Fargo argued that the right to assert changed material 
circumstances only applied when the prior loan modification was evaluated but not granted and did not apply 
when the modification was in fact granted, but the court would not agree. See also Caldwell v. Wells 
Fargo Bank, N.A. (N.D. Cal. 2013) 2013 WL 3789808, holding that whether a change is “material” depends 
on the lender’s modification criteria.  
 

➢ Important Note:  The cases are becoming clearer that if any one of three conditions in Cal. Civ. Code § 
2923.6(c) are applicable (grant of loan mod. and default, denial after proper review, or failure of the borrower 
to accept an offered loan mod)  that the lender is under no further obligation to review a new loan modification 
application. The only basis for a borrower to continue to submit requests for further modification assistance 
is under the claim of “material changed circumstances” that have occurred since the denial, grant, or borrower 
refusal of the offered modification. However, many borrowers simply submit additional serial loan 
modification applications without alleging changed circumstances, or allege changed circumstances with 
little or no support.  The review requirements and procedures are very different between the review of a first 
time loan modification application and a review of an application for material changed circumstances if the 
statutory exclusions in Cal. Civ. Code § 2923.6(c) apply are not applicable.  

However, once a lender accepts a serial application (even if the application is subject to the statutory exclusions), 
it may become obligated to conduct a review and make a determination before proceeding with foreclosure. See 
Vasquez v. Bank of Am.  N.A., No. 13-CV-02902-JST, 2013 WL 6001924, at *9 (N.D. Cal. Nov. 12, 2013).  But 
see Smith v. Wells Fargo Bank, N.A., No. 15-CV-01779-YGR, 2016 WL 283521, at *4 (N.D. Cal. Jan. 25, 2016), 
holding the there is no duty to review a serial modification application after default under a prior loan 
modification, only to review for material changed circumstances, and distinguishing the Vasquez case because in 
that case the lender encouraged the borrower to submit the subsequent loan modification application and waived 
any rights to assert otherwise by its conduct.  See also Morton v. Wells Fargo Bank, N.A., No. 16-CV-05833-
HRL, 2016 WL 7117041, at *4 (N.D. Cal. Dec. 7, 2016), holding that if a lender has no obligation to review a 
serial loan modification application (because one of three conditions in Cal. Civ. Code § 2923.6(c) is applicable) 
, that a borrower that merely submits a new modification  application without alleging “material changed 
circumstances” is not entitled to a review  or a written denial of the serial modification request. See also 
Deschaine v. IndyMac Mortg. Servs., 617 F. App'x 690, 693 (9th Cir. 2015) holding that a borrower that merely 
submits a new loan application and is denied, has no appeal rights.  

Anti-Deficiency Protection:  No Deficiency Rights After “Short Sale”:   The California Supreme Court has 
extended anti-deficiency protections Coker v. JPMorgan Chase Bank, N.A. (2016) 62 Cal.4th 667.  

The Court confirmed that the state’s anti-deficiency statute (CCP §580b) prohibits a deficiency in short sale 
transactions as well as after the completion of a non-judicial foreclosure, on covered loans, and that a borrower 
cannot waive such protections. 

Note: The lender tried to differentiate its case conceding that statutory language in Section 580b was changed to 
support the limitations on deficiency judgments on a short sale transaction,  in 2012,  but  that any short sales  
prior to the  2012 change should not be covered thus preserving all deficiency rights. 
 
Note: The Court also did an extensive review of Section 580b and reaffirmed the instances in which a deficiency 
could still be enforced after a foreclosure sale e.g. a sold out junior lienor, waste to property caused by the 
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borrowers’ intentional conduct, subordination of a purchase-money lien to a construction loan, and possibly the 
right to enforce a deficiency when the borrower requests that the lender allow the short sale and confirms the 
lender’s rights to a deficiency in a non-purchase money loan. However, as on over-arching principle, the Court 
confirmed that the substance of the transaction will be considered in determining if the standard governing rule 
limiting a lenders’ recovery on any standard purchase money loan will be enforced. 

 
Filing Dec. of Non-Monetary Status (“DNNS”) for Foreclosure Trustee May Still Result in Entry of Default.  
Bae v. T.D. Serv. Co., 245 Cal.App.4th 89, 199 Cal. Rptr. 3d 282 (2016).  
  

While DNMS will protect a trustee, failure to monitor actions taken by litigants can result in a default judgment 
against the Trustee resulting in significant costs of defense to set aside default. 

 
Once a Judgment Entered and Writ Issues after Eviction Trial, Filing of BK Does not Stop Eviction:   
In re Perl 811 F. 3d 1120 (9th Circuit 2016).   

 
Must have judgment entered.  Note: In many cases, a Sheriff may still request a “comfort order”.  

 
Foreclosure Trustee Not Subject to FDCPA Requirements:  
Ho v. ReconTrust Co., NA, 840 F.3d 618, 620 (9th Cir. 2016).  

 
The Court held that the provision of statutory notices by a foreclosure trustee to enforce a security interest was 
not the same as collection of a debt. The Court also noted that defining a trustee as a debt collector would frustrate 
the ability to comply with CA statutory foreclosure requirements.  However, the Court did note that if a trustee 
exceeds actions limited solely to pursuing non-judicial foreclosure, e.g. requesting payment, it could come under 
the purview of the FDCPA, Id, at 619—620, 623. 

 
 
 
 

BANKRUPTCY 
Prepared by Reilly Wilkinson (Scheer Law Group, LLP) 

 
CASE LAW: 
 

UNITED STATES SUPREME COURT: 
 

Does the filing of a proof of claim on a time barred debt violate the Fair Debt Collection Practices Act? 
Johnson v Midland Funding, LLC, 823 F. 3d 1334 (11th Cir.), cert. granted, 137 S. Ct. 326, 196 L. Ed. 2d 212 
(2016) (Oral Argument took place January 17, 2017). 

 
In 2014, Debtor filed for bankruptcy in Alabama bankruptcy court under Chapter 13 of the Bankruptcy Code. 
In 2003 and years prior, Midland Funding had purchased a bundle of debt worth almost $2,000 from Johnson, 
so after she filed for bankruptcy, Midland Funding filed a proof of claim in the same court. Because the date 
of the last transaction in the account in question occurred in 2003 and the statute of limitations for collecting 
unpaid debt in Alabama is six years, Johnson sued Midland Funding in federal district court argued that the 
Fair Debt Collection Practices Act (FDCPA) prevented bankruptcy actions that had passed their statutes of 
limitations. 
 
Midland Funding moved to dismiss, and the district court granted the motion. The district court determined 
that, while the FDCPA prohibited the filing of a proof of claim known to be barred by the statute of limitations, 
the U.S. Bankruptcy Code allowed a creditor to file a proof of claim even after the statute of limitations has 
run. The district court resolved that conflict by holding that the creditors’ right to file a claim precluded debtors 
from challenging that practice under the FDCPA. Johnson appealed, and the U.S. Court of Appeals for the 
Eleventh Circuit reversed and remanded the case. The appellate court found that, although the Bankruptcy 
Code allowed creditors to file claims barred by the statute of limitations that did not preclude them from liability 
under the FDCPA for filing the claim.  The Supreme Court heard argument on January 17, 2017. 
 

9TH CIRCUIT COURT OF APPEALS: 
 

The one-year window to revoke a discharge under Section 727(a)(2) is not a statute of limitations and is 
therefore not subject to equitable tolled by the filing of successive bankruptcy petitions. 
DeNoce v Neff, 824 F.3d 1181 (9th Cir. 2016). 

 
Debtor filed three bankruptcies over a period of less than two years.  While the first bankruptcy was pending, 
Debtor transferred real property from himself to a revocable trust he created.  When he filed the second 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040127517&pubNum=0000506&originatingDoc=I64025900d9f111e6960ceb4fdef01e17&refType=RP&fi=co_pp_sp_506_620&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Keycite%29#co_pp_sp_506_620
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bankruptcy he reported his ownership of the property but not his recent transfer of it to the trust.  The bankruptcy 
court learned of the transfer and Debtor transferred the property back to himself.  Less than a month after the 
Debtor transferred the property back to himself a judgment creditor filed an adversary complaint against the 
Debtor alleging that his state court judgment could not be discharged due to the fact that the Debtor’s transfer 
of the property to the trust was done with the intent to “hinder, delay or defraud a creditor,” citing 11 U.S.C. 
727(a).  The bankruptcy court dismissed some causes of action and allowed the remaining complaint.  The 
Debtor then dismissed the second bankruptcy and filed a third bankruptcy less than a week later.  The judgment 
creditor again filed an adversary action against the Debtor pursuant to 11 U.S.C. 727(a). 
 
Pursuant to 11 U.S.C. 727(a)(2) discharge may be denied to any debtor who, “within one year before the date 
of the filing of the petition,” transferred, concealed or otherwise disposed of properly with the intent to hinder, 
delay or defraud creditor.”  The Court held that 727(a)(2) was not in the nature of a statute of limitations and 
was not subject to equitable tolling.  As the Debtor transferred the property to the trust in April 2010 and the 
third bankruptcy was filed in October 2011, the transferred occurred more than a year before the filing of the 
bankruptcy and the adversary was dismissed.     
 

Failure to file a proof of claim in a Chapter 13 case bars the creditor from obtaining distribution. 
In re Barker, 839 F.3d 1189 (9th Cir. 2016). 

 
Debtor filed a Chapter 13 bankruptcy petition in the United States Bankruptcy Court for the District of 
Montana. The Court provided notice that the deadline for creditors to file a proof of claim was January 8, 
2013.  Spokane Law Enforcement Federal Credit Union (“Credit Union”) was served with the notice.  Debtor 
timely filed her Chapter 13 plan and schedule of assets with the bankruptcy court.  In these schedules, Debtor 
listed the Credit Union as a secured creditor holding a $6,646.00 purchase money security interest in a vehicle 
and as an unsecured creditor holding a $47,402.00 claim. On May 30, 2013, more than four months after the 
deadline to file a proof of claim expired, the Credit Union filed three claims with the bankruptcy court: a secured 
claim for $5,490.78 and unsecured claims for $28,293.94 and $24,587.47.4.  The Trustee sent a “Notice of Late 
Filed Claims” to the Credit Union on June 7, 2013.  The Credit Union requested a hearing “to contest the tardy 
response.” In this request, the Credit Union asserted that the claims were late because a “disgruntled employee” 
failed to timely file the claim. On July 31, 2013, the Credit Union filed a formal motion with the bankruptcy 
court requesting the court to allow the three claims. The credit union argued that since the Debtor listed the 
claims in her Schedules and the court should allow them even though they were filed late. The Court disallowed 
the proofs of claim and held that “[i]n order to participate in distributions of Barker's assets under her Chapter 
13 plan, the Credit Union was required to file a proof of claim by the prescribed deadline. Because the Credit 
Union's proof of claims were untimely, the bankruptcy court properly rejected them.”  
 

An appeal of an order granting relief from the automatic stay becomes moot if the underlying bankruptcy 
case has been dismissed. 
Castaic Partners II, LLC v Daca-Castaic, LLC (In re Castaic Partners II, LLC) 823 F.3d 966 (9th Cir. 2016). 

 
Creditor filed motion for stay relief so that it could proceed with foreclosure proceedings involving parcels of 
real property owned by Chapter 11 debtors.  The Bankruptcy Court granted motion and Debtors appealed.  
However, they failed to seek stay of the relief order pending appeal. Creditor foreclosed on the properties and 
acquired them by credit bids at the sales.  After the foreclosure, the bankruptcy was dismissed.  Once the 
bankruptcy was dismissed, the district court dismissed Debtor’s appeal as moot.  The Debtors appealed the 
dismissal of the appeal.  In its decision, the Court held that even if it decided the merits in favor of the Debtors, 
it would be unable to grant them any effective relief in light of the underlying dismissal. “Once the bankruptcy 
[case] is dismissed, neither the goal or a successful reorganization nor the debtor’s right to the automatic stay 
continues to exist  Accordingly, it no longer services any purpose to determine whether the bankruptcy court 
properly lifted the automatic stay; the appeal has become moot.” 
 

A creditor who files a proof of claim and has it disallowed may have its lien avoided pursuant to 11 U.S.C. 
506(d). 
In re Blendheim, 803 F.3d 477 (9th Cir. 2015). (Also included in last year’s materials but for different 
proposition). 

 
The debtors, Robert and Darlene Blendheim (“Debtors”) filed a Chapter 7 and received a discharge in 2009.  
The day after receiving their discharge they turned around and filed a Chapter 13 to restructure debt.  They 
were not eligible for a discharge in the Chapter 13 pursuant to 11 U.S.C. § 1328(f), a provision added in 2005.  
The holder of the first trust deed on their residence, HSBC, filed a proof of claim (“POC”), but failed to attach 
the promissory note.  The Debtors objected to the POC and alleged that the Note was forged.  HSBC failed to 
respond and the court disallowed its claim.  The Debtors then filed an adversary proceeding to void the lien 
under 11 U.S.C. § 506(d).  Eventually HSBC filed a Motion for Reconsideration as to the disallowance of their 
claim which the Court denied.  Even though the Court did not take up the merits of the lien avoidance, it ruled 
that since it had defaulted HSBC, its lien could be removed upon completion of the Bankruptcy pursuant to 11 
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U.S.C. § 506(b).  The Debtors then moved to confirm their Chapter 13 Plan which sought to remove HSBC’s 
lien upon completion of the Plan.  HSBC objected contending that since the Debtors were ineligible for a 
discharge, the lien must be reinstated upon completion of the Plan, not permanently removed.   
 
In addition to holding that “Chapter 20” debtors may obtain a permanent release of lien obligations upon 
completion of a Chapter 13 plan, even though they are discharge-ineligible, the Court held that that a creditor 
who actually files a claim, and has that claim disallowed, may have its lien voided under Bankruptcy Code § 
506(d).  Thus, filing a proof of claim, at least in a chapter 13 case, may expose a secured creditor to greater risk 
than simply observing the case from the sidelines.  Some out of district courts have sought to distinguish this 
ruling on the grounds that the Debtors in Blendheim alleged forgery of the Note, thereby offering a scenario 
that is more dire than merely failing to attach necessary documentation to a proof of claim. See Kohout v. 
Nationstar Mortgage LLC (In re Kohout), 15-80004 (Bankr. N.D.N.Y. Nov. 10, 2016). 

 
BANKRUPTCY APPELLATE PANEL (BAP): 

 
Homestead exemption disallowed when Debtor concealed Property from Chapter 7 Trustee. 
Elliot v. Weil, 544 B.R. 421 (9th Cir. BAP 2016). 

 
Prior to filing his first bankruptcy, Debtor transferred his real property residence to his wholly owned 
corporation.  Debtor failed to disclose his interest in residential real property in his bankruptcy.  The Trustee 
filed a “Report of No Distribution” and the Debtor received his discharge. Soon after discharge was entered, 
he transferred the property back to himself.  The case was reopened and Debtor amended his schedules and 
claimed a $175,000 homestead exemption.  The Court denied the exemption on bad faith grounds.  However, 
bad faith is not enough to deny of exemptions and the BAP vacated the denial and remanded to determine if 
the exemption could be denied on alternative grounds.  The Chapter 7 Trustee obtained a judgment against the 
Debtor under 11 U.S.C. 542 directing him to turn over the real property and the Court denied the exemption 
under 11 U.S.C. 522 (g)(1)(B) which provides  that a debtor may not exempt property recovered under 11 
U.S.C. 542 where the debtor has concealed the property.  Mere bad faith is not enough to deny debtor’s 
exemptions. However, there are other options available to a party challenging debtor’s claimed exemptions. 
 
 

There is nothing in the bankruptcy code that limits the time within which a lien valuation must be brought. 
In re Chagolla, 2016 WL 616710 (B.A.P. 9th Cir. Feb. 9, 2016). 

 
Debtors owned a home subject to creditor’s second deed of trust that was wholly unsecured.  Debtors filed a 
Chapter 13 bankruptcy in 2008 and, in their plan they provided that creditor’s claim would be treated as 
unsecured, and its deed of trust would be avoided via an adversary proceeding that would be filed within 90 
days.  No party objected to the plan and it was confirmed in February 2009.  Debtors never filed an adversary 
proceeding and, in March 2014, they completed their plan and received their discharge.  The bankruptcy was 
closed in April 2014 and in February 2015, Debtors reopened the case and filed a motion to value and avoid 
creditor’s lien.  Creditor did not oppose the motion.  The bankruptcy court denied the motion on the grounds 
that it lacked jurisdiction and the motion to value and avoid the lien should have been filed prior to plan 
confirmation.  On appeal the BAP reversed and remanded.  First, in regards to the jurisdictional issue, the BAP 
held that the bankruptcy court retained “related to” jurisdiction to interpret its own orders provided that the 
matter at issue affected the enforcement of a confirmed plan.  Second, the BAP held that there is no limitation 
as to when a lien valuation must be brought provided there is no prejudice to the affected lienholder.  At a 
minimum, for a 506(a) valuation, this means that the plan must provide for the lien avoidance.  As the Debtor’s 
plan provided for avoidance and the creditor had received notice, the BAP held that there was no prejudice and 
the lien avoidance motion was appropriate. 
 
 

Wholly unsecured junior lienholder’s debt as an unsecured creditor is not counted for purposes of 
determining Chapter 13 eligibility under 11 U.S.C. 109(e). 
In re Free, 542 B.R. 492 (9th Cir. B.A.P. 2015). 

 
Debtors who had previously obtained Chapter 7 discharge of their liability to creditors filed for Chapter 13 
relief in effort to “strip off” creditors' wholly unsecured junior liens, and creditors objected on theory that 
debtors' obligations to them had to be included in their unsecured debt for purposes of assessing their eligibility 
for Chapter 13 relief. The Bankruptcy Court sustained creditors' objection and dismissed case based on debtors' 
alleged ineligibility for Chapter 13 relief. The BAP held that, as matter of first impression, wholly unsecured 
junior lienholders, whose liens were unsupported by any equity in Chapter 13 debtors' property, and to whom 
debtors had been relieved of any personal liability as result of their prior discharge in Chapter 7, did not hold 
unsecured claims against debtors, of kind that would have to be considered in deciding whether amount of 
debtors' unsecured debt was such as to render them ineligible for Chapter 13 relief.  The Court also took time 
to agree with the analysis in In re Blendheim, 803 F.3d 477, where the court held that a Chapter 20 debtor may 
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strip off liens without receiving a Chapter 13 discharge, and such successive filings are not considered to be in 
bad faith per se.  
 

Post-Petition settlement payment of construction defect claim constitutes proceeds of Mortgagee’s real 
property collateral. 
Arnot v. Endresen, et al, 548 B.R. 258 (9th Cir. BAP 2016). 

 
Debtor financed the purchase of investment property through loans from several lenders secured by deeds of 
trust on the property.  The Deeds of Trust granted lenders an assignment of “miscellaneous proceeds” defined 
as any compensation, aware of damages, or proceeds paid by a third party for damage to, or destruction of, the 
property.  Over a year after the Debtor received his discharge and the case was closed, Debtor joined a lawsuit 
as plaintiff alleging belated discovery of construction defects in the property. The bankruptcy case was 
reopened and the court approved a settlement payment of $185,535.47 to Debtor.  Debtor, Chapter 7 Trustee 
and secured creditors all sought the settlement funds.     The BAP held that the settlement payment constitutes 
proceeds of the lender’s pre-petition collateral pursuant to 11 U.S.C. 552(b)(1).  The Court rejected the Chapter 
7 Trustee’s argument that the deeds of trust failed to identify the construction defect claims and the lenders did 
not have a valid security interest in the settlement funds.     
 
 

Marital status is not fixed at the petition date for purposes of determining entitlement to exemption 
Salven v Galli, 553 B.R. 749 (9th Cir. BAP 2016). 

 
Debtors filed a joint Chapter 13 case when they were married but in the process of separating.  The Debtors 
asserted a homestead exemption in their residence.  Once divorced, the bankruptcy was severed.  The ex-wife’s 
case was converted to Chapter 7 and her former husband allowed his case to be dismissed. The ex-wife amended 
her exemptions to claim a homestead in a different property and the ex-husband continued to reside in the first 
property.  The Trustee objected to the ex-wife’s claimed exemption in the new property but the Court overruled 
the objection after an evidentiary hearing and testimony from the ex-wife that she no longer resided in the first 
property and had no intention of moving back. 
 
The Trustee then attempted to sell the first property free and clear of the ex-husbands homestead exemption.  
The Trustee argued that, since the entitled exemption is determined as of the petition date, and the former 
spouses were married when the joint petition was filed, under California law only one homestead could be 
claimed.   The BAP disagreed, holding that the general rule does not require debtor’s marital status to be set in 
stone for the duration of the bankruptcy.  The Court went on to provide that “bankruptcy courts should avoid 
incursions into family matters,” and the ex-husband’s homestead rights must be based on his marital status as 
of the present not the petition date.  As the debtors divorced, they both had the right to assert homesteads 
consistent with California law. 
 

BANKRUPTCY COURT: 
 

A real estate purchase contract was not an executory contract and could not be rejected when the buyer 
deposited the full purchase price into escrow and satisfied all contingencies. 
In re Hertz, 536 B.R. 434(Bankr. C.D. Cal. Sept. 8, 2015). 

 
Prior to filing Chapter 11, Debtors signed a contract to sell real property. The escrow period was long but buyer 
eventually deposited all funds into escrow and removed all contingencies.  Sellers refused to sign the grant 
deed as they believed the purchase price was too low.  Buyer sued in state court for specific performance and 
the Debtors filed bankruptcy and moved to reject the purchase contract as an executory contract. The standard 
used by the Court was a contract is executory if the obligations of both parties to the contract “are so far 
underperformed that the failure of either would constitute a material breach excusing the performance of the 
other.”  The Court denied the Debtors’ motion to reject the purchase contract and held that it was not executory.  
The Court held that the buyer had performed everything required under the purchase agreement.  
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REAL PROPERTY TAXATION & ASSESSMENTS 

Prepared by Tim Galusha (Thompson, Welch, Soroko & Gilbert LLP) 
 

LEGISLATION: 
 

AB 2450, AB 1251, AB 668, AB 2818 – Land Use Restrictions. 
 
When determining a property's fair market value, Revenue and Taxation Code section 110(a) requires the 
assessor to consider the effect of legally enforceable restrictions on a property's use, such as zoning or 
environmental constraints. Similarly, when determining land value, section 402.1 requires the assessor to 
consider the effect of any government-imposed restrictions on land use. Property subject to an enforceable 
governmental restriction must be valued based on its restricted use. 
 
Effective January 1, 2017, AB 2450 adds section 402.2 to the Revenue and Taxation Code. Section 402.2 
requires contracts with governmental agencies that restrict the use of the property to owner-occupied 
housing available at affordable housing cost to be recorded. This section is not to be construed to prevent 
an assessor from considering a contract that restricts the use of the property to owner-occupied housing 
available at affordable housing cost when making value determinations under sections 110(a) or 402.1.  
 
Prior to January 1, 2016, generally the law did not allow the assessor to consider the effect of a privately-
imposed restriction that may negatively impact value. The sole exception was for conservation, trail, or 
scenic easements granted to specified nonprofit organizations.  During the 2015-2016 legislative session, 
three bills amended section 402.1. Effective January 1, 2016, AB 1251 and AB 668 amended section 402.1 
to require the assessor to recognize recorded greenway easement use and certain land use restrictions 
imposed by nonprofit organizations for affordable housing. In addition, effective September 27, 2016, AB 
2818 amended section 402.1 to require the assessor to consider certain land use restrictions imposed by 
community land trusts.  

 
CASE LAW: 

 
Rules for Valuing and Appealing New Construction in Progress. 
Jon Virgil Ellis v. County of Calaveras (2016) 245 Cal.App.4th 64. 

 
This case clarifies the rules for valuing and appealing new construction in progress. The lesson is that if 
you want to appeal the valuation of construction in progress, you should appeal in the same year the value 
was established. 
 
In this case, the taxpayer constructed a large, detached garage on his property in Calaveras County. In 
2009, the assessor assessed the partially constructed garage at $140,000. The taxpayer sought a reduction 
of the assessment from the county assessment appeals board (AAB). In July 2010, the AAB reduced the 
value of the garage to $117,600 based on a finding that construction was only 75 percent complete. In 
February 2011, the taxpayer contested that finding in the trial court, and the parties reached a settlement 
agreement that the assessed value of the partially constructed garage for the 2009 lien date was $25,000. 
For lien date 2010, the assessor assessed the partially constructed garage at $117,600. The assessor 
reassessed the partially constructed garage again for lien date 2011. Construction of the garage was 
completed in 2012, and a supplemental assessment issued. The taxpayer also received a regular assessment 
for the 2012 lien date.  
 
The taxpayer filed an application with the AAB to reduce the assessment for his 2010 property taxes on 
November 29, 2012. He argued that the 2009 lien date value of $25,000 was the "base year value" of the 
partially constructed garage, and as such, had to be applied in subsequent years. He also argued that his 
appeal was timely filed within four years of the base year value being entered on the tax roll in satisfaction 
of section 80. The county argued that the 2009 lien date value applied only for the 2009 tax year, and that 
neither the 2009 nor 2010 lien date values were base year values. The county further argued that the 
taxpayer's appeal was time-barred because it was not filed on or before November 30, 2010 as required by 
section 1603. The AAB determined that the taxpayer's appeal was not timely filed and that it therefore 
lacked jurisdiction to hear the appeal. The trial court subsequently dismissed the case for substantive and 
procedural reasons, and the taxpayer sought review in the Court of Appeal. The Court of Appeal clarified 
that: 
 
1. Pursuant to R & T Code section 110.1, the value of construction in progress on the lien date is a base 

year value. 
2. Pursuant to R & T Code section 71 and Rule 463(d), construction in progress shall be appraised at its 

full value each lien date until construction is complete. 
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3. Appeals challenging an assessor's valuation of construction in progress are appeals of base year values 
under R & T Code section 80, and taxpayers may file such applications in the year of the assessment 
or in any of the three succeeding years. 

4. A taxpayer who successfully appeals a base year value on construction in progress is entitled to a 
refund of taxes only if the appeal was filed in the same year the base year value was established and 
only for the year in which that base year value was established. 

 
Welfare Exemption does not Require both Landlord and Tenant to Hold Organizational Clearance 
Certificate. 
Jewish Community Centers Development Corp. v. County of Los Angeles (2016) 243 Cal.App.4th 700. 

 
Plaintiff, a California nonprofit public corporation, owned property that was operated as a community 
center. In 2004, plaintiff leased the property to a third party nonprofit public benefit corporation for $1 per 
year. County issued tax bills to owner, which it did not pay until it sold the property in 2008. In 2012, 
owner obtained an organizational clearance certificate (OCC) retroactive to 2006. It filed tax refund claims 
based on the welfare exemption in Revenue and Taxation Code §214 for property that is owned and used 
for charitable purposes. County Assessor denied the claims solely because the third party operator of the 
property did not also have an 
OCC. Assessor relied on an advisory rule in the Assessor's Handbook published by the State Board of 
Equalization (BOE) interpreting §214 to require both the owner and operator of the property to file for 
welfare exemptions and any organization seeking an exemption to file a claim for an OCC. Plaintiff filed 
a complaint for a tax refund. The trial court entered judgment for plaintiff for the years during which it had 
a valid OCC.  
 
The Second District Court of Appeal affirmed. It held that the BOE's interpretation of §214 was clearly 
erroneous and that the advisory rule in the Handbook was not legally binding. Section 214 does not address 
who must file a claim for welfare exemption. Revenue and Taxation Code §254.5 is the statute that requires 
filing a claim for the exemption. It refers only to a "claimant" and does not specify who the claimant must 
be. Revenue and Taxation Code §259.5, which requires that the claimant show that the use requirements 
are met and that it has a valid OCC, also does not define "claimant," but the statutes refer to claimant and 
claim in the singular. Based on the language used in the statutes, the court found that the statutory scheme 
was not susceptible to the BOE's interpretation. The court also noted that only the owner, not a tenant, has 
a taxable interest in real property. 

 
PROPERTY TAX RULES: 
 

Property Tax Rule 462.040 – Joint Tenancies 
 
Rules modified to more clearly identify joint tenancies where “original transferor” status has been created. 
Rule adds examples. 

 
STATE BOARD OF EQUALIZATION OPINION LETTERS/HANDBOOKS: 
 

Inflation Factor for 2016-2017 assessment: 2% 
 
Property tax law provides that a property’s base year value is compounded annually by an inflation factor 
based on the California Consumer Price Index (CCPI).  The factor may not exceed 2%. The CCPI between 
October 2015 and October 2016 increased 2.619%, therefore the inflation factor is 2%.   
BOE Letter to County Assessors dated December 4, 2015, No. 2015/055. 

 
Transfer of proportional interest in property to less than all of the legal entity owners is subject to change in 
control restrictions of Revenue and Taxation Code section 64(c) – Be Careful in Taking Property out of 
Legal Entity 
 
In a January 2009 opinion letter, the BOE stated that where a legal entity transfers to a withdrawing owner that 
portion of real property representing the withdrawing owner’s proportionate share of entity ownership, in 
redemption of its ownership interest, the transfer to the withdrawing owner is excluded from change in ownership 
under R & T Code section 62(a)(2) and Property Tax Rule 462.180(b)(2). As a result of the withdrawal, each 
remaining owner’s interest in the legal entity would accordingly increase, but such increases would be excluded 
from change in ownership under Rule 462.180(d)(4). The remaining legal entity owners become original co-
owners. However, the BOE took the position that if a remaining owner of the legal entity obtains a majority 
ownership interest as a result of the withdrawal, the obtaining of control would not result in a change in ownership 
of the portion of real property still owned by the legal entity, because the section 62(a)(2) exclusion takes 
precedence over the change in control provision of section 64(c)(1). BOE Letter dated January 13, 2009, Annotation 
No. 220.0454. The BOE has changed its position and has now deleted the annotation with the explanation that “the 
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backup correspondence incorrectly cites Rule 462.180(d)(4) to exclude the increase in the remaining owners’ 
interest in the legal entity.”  
BOE Current Legal Digest 2015-1 dated August 6, 2015, finalized in 2016. 
 
BOE Changing Position on Application of Step-Transaction Doctrine to Transfers Into and Out of 
Legal Entities Involving Parents and Children or Grandparents and Grandchildren. 
 
The BOE previously permitted parents and children (and grandparents and grandchildren) to transfer 
property in and out of legal entities in a planned series of steps that would take advantage of certain 
property tax rules in order to avoid a reassessment. The uncodified language of Revenue and Taxation 
Code section 63.1 (the parent-child exclusion) specifies that the step transaction doctrine does not apply 
to parent-child transfers or to grandparent-grandchild transfers. According to a BOE Letter to Assessors 
dated April 22, 1998 and diagrams prepared by the BOE, the uncodified language of section 63.1 provided 
authority for parents and children to transfer in and out of entities to avoid a reassessment without being 
subject to the step-transaction doctrine. Counsel for the BOE has indicated that the BOE has changed its 
position and is working on a letter to explain its current thinking. Thus, taxpayers should be cautious in 
following the BOE’s prior views on going into and out of legal entities to avoid a reassessment.  
 
Deadline for Filing Regular Appeal of Base Year Value. 
 
The deadline for filing a regular appeal of the base year value begins on July 2 and ends on either September 15 or 
November 30 depending on whether the county assessor has elected to mail assessment notices to taxpayers by 
August 1. Note that Alameda, Placer, Santa Clara, and San Francisco have had a September 15 deadline, but the 
deadline is subject to change each year. 
BOE Letter to County Assessors dated May 9, 2016, No. 2016/018. 
 
Changes to Attribution Rules for Tiered Entities. 
 
The BOE previously took position that where an entity (a “second tier entity”) holds an ownership interest 
in another entity, a party who owns more than 50% of the second tier entity is deemed to have control of 
that second tier entity, and all the ownership interests held by the second tier entity are attributed to the 
controlling party.  [See Letter to taxpayer dated January 22, 1999, Annotation No. 220.0501.] Example 
under old rule: Property is held by Partnership, which is owned by A 40%, B 10%, and LLC 50%. LLC is 
owned by A 50% and B 50%. If A transfers 1% of her interest in LLC to B, B would obtain “control” of 
the LLC’s 50% interest, and therefore would be deemed to hold 60% of Partnership, which would trigger 
a “change in ownership” of the Partnership resulting in a full reassessment. The BOE deleted Annotation 
220.0501 based on the ruling in Ocean Ave. V. County of Los Angeles (2014) 227 Cal.App.4th 344 (the 
Michael Dell case). In Ocean Ave, the Court did not attribute a second tier entity’s ownership interests to 
a majority owner. A party’s ownership interest in the primary entity was determined by multiplying a 
second tier entity’s percentage interest by the ownership interest of the party in the second tier entity. 
Applying the new rules in the example above, when B acquires 51% of LLC, B’s total interest in the 
Partnership would become 45.5% (20% plus 51% of the LLC’s 50% (25.5%) = 45.5%, and therefore would 
not trigger a change in ownership of the Partnership. 
BOE Current Legal Digest number 2016-2 dated July 29, 2016. 
 
Intercounty Base Year Value Transfers for Persons Age 55 and Over or Severely Disabled 
Each year the BOE identifies each county that will accept intercounty base year value (i.e., the current 
assessed value of their home) transfers  for persons age 55 and over or severely and permanently disabled. 
Each county determines whether it wants to accept transfers from other counties.  The following eleven 
counties permit Base Year Value Transfers under Revenue and Taxation Code Section 69.5: 
 
Alameda  Orange  San Diego Tuolumne (new) 
El Dorado  Riverside San Mateo Ventura 
Los Angeles  San Bernardino Santa Clara 
 
BOE Letter to County Assessors dated June 14, 2016, No. 2016/022. 
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LANDLORD/TENANT 
Prepared by Len Rifkind (Rifkind Law Group) 

 
LEGISLATION: 
 

AB 551 – Mandatory Bedbug Disclosure.  Landlords are prohibited from renting vacant units if Landlords 
know a current bed bug infestation exists.  Landlords have no duty to inspect a dwelling unit or common areas 
for bedbugs if landlords have no notice of infestation.  The new law requires landlords to provide copies of 
pest control reports to tenants of inspected units and to all tenants if infestation found in common areas.  
Landlords may not engage in retaliatory conduct against a tenant who has notified landlord of finding bedbugs 
in the unit.  Tenants must cooperate with inspections to facilitate detection and treatment of bedbugs.  Civ. 
Code secs. 1942.5, 1954.1, 1954.600 et seq.  Effective:  New disclosure requirements for new tenants, 
commencing July 1, 2017, and for existing tenants, January 1, 2018 

 
AB 2093 – Certified Access Specialist Reports; Mandatory Disclosure in Commercial Leases. This law 
requires a lessor to state on a commercial lease whether or not the property has been inspected by a Certified 
Access Specialist (CASp). Previously, the law required a statement in leases whether a Certified Access Specialist 
had determined to meet all applicable disability access requirements. Additionally, if the property has been issued 
an inspection report by a CASp, indicating that it meets applicable standards, the commercial property owner or 
lessor shall provide a copy within seven (7) days of lease execution. If no report has been issued, then a specific 
disclosure statement would be required.  

 
A Certified Access Specialist (CASp) can inspect the subject 
premises and determine whether the subject premises comply with 
all of the applicable construction-related accessibility standards 
under state law. Although state law does not require a CASp 
inspection of the subject premises, the commercial property owner 
or lessor may not prohibit the lessee or tenant from obtaining a 
CASp inspection of the subject premises for the occupancy or 
potential occupancy of the lessee or tenant, if requested by the 
lessee or tenant. The parties shall mutually agree on the 
arrangements for the time and manner of the CASp inspection, the 
payment of the fee for the CASp inspection, and the cost of making 
any repairs necessary to correct violations of construction-related 
accessibility standards within the premises.  

 
Prior to signing the lease, the prospective lessee has the right to review an inspection report issued by a CASp, if 
one exists, and is not provided at least 48 hour prior to lease execution, the prospective lessee may cancel lease 
within 72 hours after signing based on the report. This law also establishes a presumption that making repairs or 
modifications necessary to correct violations of construction-related accessibility standards that are noted in a 
CASp report is the responsibility of the commercial property lessor unless otherwise agreed upon by the parties 
to the lease.  Civ. Code sec. 1938.  Effective September 17, 2016. 

 
AB 2819 – Unlawful Detainer Case Filings.  No public access to UD records is permitted unless the 
plaintiff/landlord prevails within 60 days of filing, or by court order.  Previously, defendant/tenant had to prevail 
within 60 days of filing to bar access.  A court can bar access by the parties’ stipulation.  The practical effect of  
this law will be to make permanently unavailable to public view many UD filings even where the landlord’s initial 
complaint was justified.   Code of Civ. Proc. Sec. 1161.2, 1161.7.  Effective January 1, 2017.    

 
 
CASE LAW: 
 
Unambiguous forfeiture provision in residential lease did not allow landlord to evict tenant for any 
breach, whether material or immaterial.  
Boston LLC v. Juarez  (2016) 240 Cal.App. 4th Supp. 28. 

Issue: Whether a landlord can evict a tenant following a 3-day notice for the tenant’s failure to obtain renter’s 
insurance and more generally a non-material breach of the rental agreement.     

Holding: No, since renter’s insurance is for the tenant’s benefit and not the landlord’s and therefore is not a 
material breach of the lease.   

Facts: Juarez rented an apartment from Boston LLC that was subject to the Los Angeles Rent Stabilization 
Ordinance (LARSO).  The lease contained two clauses relevant here.  A forfeiture clause gave the landlord the 
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right to terminate the tenancy or any failure of compliance or performance by the tenant.  Another clause required 
the tenant to obtain and pay for insurance to protect tenant for any personal injury or property damage.  After 
Juarez had resided in the property for 15 years, Boston, on the Friday before a 3-day holiday, gave Juarez a 3-
day notice to obtain renter’s insurance or quit.  Juarez did not obtain the insurance within the 3-day period but 
did so shortly thereafter.  Boston sued Juarez in unlawful detainer.  The trial court found in favor of the landlord, 
holding that the forfeiture clause made all breaches material as a matter of contract.  Juarez appealed to the 
Appellate Division of the Superior Court, which, in a 2-1 decision, affirmed the trial court’s decision.  The Second 
Appellate District asserted its own jurisdiction to resolve an important issue of law.        

The Decision: The Court of Appeal reversed the decision of the Appellate Division of the Superior Court, holding 
that a tenant’s breach must be material to justify forfeiture.  The Appellate Court found that prior case law, in the 
context of a commercial lease, held that materiality was a requirement to terminate a lease regardless of a 
forfeiture clause and that the principal announced in those cases should apply equally, if not more so, in the 
context of a residential lease where the tenant typically does not have equal bargaining power with a 
landlord.  The Appellate Court also found that public policy supports its decision because the purpose of the 
LARSO would be undermined if landlords could use “pretext” evictions for minor or trivial violations based on 
unilateral forfeiture clauses in residential leases. Another ground for the decision was that forfeiture clauses 
should be strictly construed against the party seeking enforcement.  Since the renter’s insurance clause contained 
language absolving Boston for any liability, regardless of fault, it was overreaching.  Lastly, the Court of Appeal 
held that Juarez’s slight delay in obtaining insurance after the 3-day notice expired did not harm Boston given 
the 15 years that Boston let the situation go unnoticed and considering Boston’s “gamesmanship” in delivering 
the notice immediately before a 3-day holiday, and therefore the delay was immaterial and did not justify 
forfeiture.   

Why this Case is Important:  Forcing tenants to purchase renter’s insurance pursuant to a lease term cannot be 
used by a landlord to justify termination of the lease for the tenant’s failure to obtain such insurance.  Certainly, 
that is the case in rent control jurisdictions and likely elsewhere as well.  The Court of Appeal explicitly noted 
that its decision will prevent the use of court resources for frivolous, pretext filings by landlords seeking to evict 
tenants.  The flip side of the coin is that tenants will certainly argue materiality as a defense to any performance 
based eviction proceeding.  What other lease terms will be considered immaterial by courts and thus 
unenforceable giving tenants a valid defense to a 3-day notice to perform or quit?  That will have to be determined 
in the future.  Another unanswered question raised by the Appellate decision is whether in other instances failure 
to comply with a performance requirement within the statutory 3-day notice provision will be considered 
immaterial. It is one thing to say the term required by the lease is immaterial and quite another to say that failure 
to comply with the statutory time to comply with a term is immaterial.  Is this language by the court mere dicta 
or does it expose landlords to risk if the tenant complies with a notice to perform 4 days, 5 days or a week after 
the statutory 3 days to satisfy the lease term?  

Premature to commence unlawful detainer or even serve a pre-eviction notice before recording trustee’s sale 
deed after foreclosure. 
U.S. Financial, L.P. v. McLitus. (2016) 6 Cal.App. 5th Supp. 1. 
 

Issue:  When is it ripe for a foreclosure purchaser to commence the unlawful detainer process. 
 
Holding:  Code of Civil Procedure section 1161a requires a plaintiff to have both perfected the sale and title to 
bring a summary unlawful detainer action for possession. 
Facts:  Owner served a three day notice to terminate after the foreclosure sale but before the trustee’s sale deed 
was recorded.  The trial court permitted the UD action to proceed because the trustee’s sale deed was recorded 
within 15 days of sale, at which time title is perfected.  Civ. Code sec. 2924(c). 
 
The Decision:  The trial court mixed issues of sale and title.  Unless and until plaintiff/owner has perfected title, 
an unlawful detainer action for possession is not ripe for adjudication.  A valid three-day notice is a prerequisite 
to an unlawful detainer action.  Service of a three-day notice before title is perfected would make the notice 
invalid and not support a UD action.  Premature service of a UD notice would prevent defendants from verifying 
the plaintiff indeed has title to the property. 
 
Implication. Again and again plaintiffs must strictly comply with the statutory procedures for unlawful 
detainers. 
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Tenant can recover attorney’s fees files an unlawful detainer while substandard conditions exist. 
Active Properties, LLC v. Cabrera (2016) 6 Cal.App. 5th Supp. 6. 
 

Issue:  Whether tenants can recover attorney’s fees in a post-trial motion arising from habitability conditions 
existing for more than 35 days before landlord served its eviction notice.  
 
Holding:  Yes.  Motion practice post trial is an acceptable procedure even if the defendant did not raise the 
request for attorney’s fees at trial. 
 
Facts:  The Los Angeles Housing department found Cabrera’s apartment infested with insects.  Subsequently, 
Cabrera failed to pay rent and landlord served a three day notice to pay rent or quit.  Tenant raised the defense 
that landlord breached implied warranty of habitability based on a failure to eradicate the pests.  After a jury 
trial, defendant prevailed on her habitability defense, and had to pay a reduced amount of rent, and the landlord 
was ordered to remediate.  After judgment was entered in favor of Cabrera, she brought a motion for attorney’s 
fees pursuant to Section 1174.21 of the Code of Civil Procedure, because landlord violated Section 1942.4 by 
serving a three-day notice while a habitability condition had existed for more than 35 days.  The trial court denied 
the post-verdict motion on the grounds that it had not been adjudicated at trial.  
 
The Decision:  The court examined the interplay between Section 1174.21 which provides tenant may recover 
attorney’s fees against a landlord who is liable for violation of Section 1942.4, and the latter provides a landlord 
may not demand rent or serve an eviction notice if a public housing officer has issue notice to abate habitability 
and the conditions have not been abated 35 days after service.  The court reviewed the legislative history and 
determined Section 1174.21 was added to give tenants the statutory right to recover attorney’s fees to tenants 
forced to defendant a UD brought by a landlord who is in violation of Section 1942.4.  The Court reasoned 
motion practice to recover is an acceptable procedure because otherwise landlords could dismiss prior to 
judgment.   
 
Why This Case Is Important.  Warning to landlords who avail themselves to summary eviction proceedings 
when a viable habitability defense exists.  See Scott v. Kaiuum below. 
 

Landlord cannot evict Section 8 tenant when Landlord fails to maintain the property in habitable condition. 
Scott v. Kaiuum (2017) 17 C.D.O.S 1429. 
 

Issue:  Landlord cannot evict Section 8 tenant when Landlord fails to maintain the property in habitable condition 
and seeks full rent amount due after the Housing Authority terminates the subsidy. 
 
Holding:  No. Landlord’s cannot evict tenants when the Housing Authority determines it can no longer make 
subsidy payments arising from substandard conditions.  
 
Facts:  Tenant received a Section 8 voucher for her rent at $700 per month, the subsidy equal to $684 per month, 
leaving tenant’s share $16 per month.  The local Housing Authority (Fresno) noticed landlord that the unit did 
not pass inspection and warned if the conditions were not abated the housing contract would be terminated.  
Landlord failed to abate.  When tenant did not pay $700 rent due, landlord served an eviction notice.  The trial 
court granted possession to landlord because the rent was not paid, and found judgment against tenant for past 
due rent. 
 
The Decision:  A three-day notice is a prerequisite to an unlawful detainer and must state the amount of rent due.  
The Housing Authority by law could not pay its Section subsidy because of the substandard conditions of the 
premises.  Further, the housing contract provides that the Housing Authorities failure to pay rent is NOT grounds 
to evict the tenant.  Therefore, the three-day notice was defective because it sought $700, when the tenant was 
only personally responsible per $16 per month.  The judgment improperly required tenant to pay the Housing 
Subsidy that could not be paid because the conditions in the unit were substandard.  Allowing the landlord to 
recover demand full rent when landlord was the cause of the substandard conditions would defeat the purpose of 
subsidizing housing for low income tenants in the first place.  Otherwise, landlords would have no incentive to 
maintain the premises as required by the Housing Contracts. 
 
Why This Case is Important.  Landlord who accept Section 8 tenants and the almost guaranteed rent paid by 
the federal government have a contractual obligation to maintain the units to the required standard, which is little 
different than statutory habitability standards provided in Section 1941.1 of the Civil Code.  Do not try to evict 
if the unit is in substandard condition arising from landlord’s failure to maintain.            
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Unlawful detainer proceedings not available to evict tenant from illegal unit. 
North 7th Street Associates v. Constante (2016) 7 Cal.App. 5th Supp. 1.  
 

Issues:   Whether a three day notice to collect rent on an illegal unit is fatally defective.   
 
Holding:  Yes.  Landlord cannot collect rent on an illegal unit. 
 
Facts:  Tenant rented a unit on a month to month basis and lived at the premises for 15 years.  After failing pay 
rent, landlord served a three-day notice and commenced an unlawful detainer proceeding.  Tenant raised among 
other defenses that the premises were illegal, unpermitted and lacked a certificate of occupancy.  Landlord 
conceded the unit was illegal and waived judgment for back rent but still demanded possession.  The trial court 
denied possession and landlord appeals.     
 
The Decision.  In unlawful detainer case, a three-day notice alleging past-due rent of $739 was fatally defective 
because the actual rent obligation was zero.  The unlawful status of the premises rendered the rental agreement 
void and barred the landlord from collecting any rent or using the unlawful detainer procedures to collect rent.  
Landlord could still recover a judgment for possession, but not rent.  See Gruzen v. Henry (1978) 84 Cal.App. 
3d 515, holding not rent for past due damages but landlord still entitled to possession.   
 
Why This Case is Important.  Landlords simply cannot collect rent for illegal units.  This case presents concerns 
for owners of illegal accessory dwelling units and other rentals that have been rented for years, but are not legal.  
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